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(i) 

No. 13,303 

PETITIONER’S STATEMENT OF QUESTIONS PRESENTED 

1. Is it an unfair act and practice within the meaning of the Federal 
Trade Commission Act, to supply to, and place in the hands of others, 
pull tabs, push cards, or similar devices, in which the element of chance 
can appear in the operation thereof, and which may be used by th e recip i- 
ent thereof as a means of disposing of merchandise to the public? 

2. Can the Federal Trade Commission lawfully consider in making 
findings in support of its cease and desist order, testimony given at a 
Commission hearing by petitioner under subpoena issued by the Hearing 
Examiner? 

3. Is there substantial evidence in the record to support the Com¬ 
mission’s findings that petitioner’s method of selling and distributing mer¬ 
chandise, involves the use of a lottery or game of chance, and that peti¬ 
tioner supplies to and places in the hands of others lottery devices for use 
in the sale of his merchandise? 

4. Can the Commission issue a valid cease and desist order where 
only three of the five Federal Trade Commissioners, who voted unanimously, 
heard and decided petitioner’s appeal from the Hearing Examiner’s initial 
decision? 

It is petitioner’s contention that these questions require an answer in 
the negative. 
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For The District Of Columbia Circuit 

No. 13,303 

CARL DRATH, 
t/a Broadway Gift Company, 

Petitioner, 

v. 

FEDERAL TRADE COMMISSION, 

Respondent. 
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FEDERAL TRADE COMMISSION 

BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 

Allegedly acting under the provisions of Section 5 of the Federal 
Trade Commission Act of September 26, 1914, as amended, c. 49. Sec- 
3, 52 Stat. Ill (15 USCA 45), the Federal Trade Commission (herein¬ 
after referred to as the Commission), under date of February 24, 1954, 
issued a complaint (App. 5), to which petitioner on March 22, 1954, filed 
an answer (App. 11). After hearing, the Hearing Examiner on September 
14, 1955, filed his Initial Decision (App. 13), from which decision peti¬ 
tioner on October 5, 1955, filed his notice of intention to appeal to the 
Commission (R. 44). After briefing and oral argument by both petitioner 
and the attorney supporting the complaint, the Commission on February 
16, 1956, issued its Opinion (App. 17) denying petitioner's appeal and 
affirming the Initial Decision, and entered a Final Order (App. 16). The 
record of the proceedings before the Commission shows that petitioner is 
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engaged in doing business in interstate commerce and the District of 
Columbia (R. 92). 

Petitioner on April 23, 1956, timely filed in this Court, pursuant 
to Section 5 (c) of the Federal Trade Commission Act (15 USCA 45(c)), 
conferring jurisdiction on this Court, his petition to review and set aside 
the order of the Commission. 

STATEMENT OF THE CASE 

Under date of the 24th day of February 1954, the Commission caused 
to be issued and served upon petitioner, a complaint (App. 5) charging 
petitioner with the sale and distribution of merchandise in interstate 
commerce by means of games of chance, gift enterprises or lottery 
schemes; alleging that petitioner distributed to the public, push cards, 
together with certain literature, instructions and circulars describing 
and explaining petitioners plan of sale and distribution of his merchan¬ 
dise, and that petitioner thereby supplied to and placed in the hands of 
others, the means of conducting games of chance, gift enterprises or 
lottery schemes, contrary to the public interest and constituting unfair 
acts and practices in commerce within the intent and meaning of the Fed¬ 
eral Trade Commission Act. 

On March 22, 1954, petitioner filed his answer and defenses to the 
complaint (App. 11). Thereafter a hearing was held on May 12, 1954, 
before a Hearing Examiner for the Commission, at which hearing peti¬ 
tioner, under compulsion of a Commission subpoena, testified at the be¬ 
hest of the attorney supporting the complaint. The testimony of three other 
witnesses, as well as certain documentary evidence, was also offered in 
support of the complaint. Petitioner did not offer testimony or other evi¬ 
dence at this hearing, or at a subsequent hearing on August 8, 1955, but 
moved to strike the testimony of the Commission's witnesses on the grounds 
that it was immaterial, irrelevant and incompetent, and moved to dismiss 
the complaint on the ground that the Commission had failed to establish 
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a prima facie case by substantial, credible evidence, which motions were 
denied (R. 175, 191, 192, 197-202, 204, 205). 

On September 14, 1955, the Hearing Examiner issued his Initial 
Decision (App. 13), sustaining the complaint and recommending the issu¬ 
ance of a cease and desist order. Petitioner on October 5, 1955, filed 
a notice of intention to appeal the decision to the Commission (R. 44). 

After briefing, and oral argument before three of the five Commission¬ 
ers then holding office as such, the Commission (Commissioners Mason 
and Secrest not participating), under date of February 16, 1956, issued 
its Opinion (App. 17), denying petitioner’s appeal and affirming the Hear¬ 
ing Examiner’s decision, and issued a Final Order (App. 16) requiring 
petitioner within sixty days to file with the Commission a report setting 
forth the manner and form in which he has complied with the order re¬ 
quiring him to cease and desist from: 

”1. Supplying to or placing in the hands of others 
pull cards, push cards or any other devices which are 
designed or intended to be used in the sale or distribu¬ 
tion of respondent’s [petitioner’s] merchandise to the 
public by means of a game of chance, gift enterprise or 
lottery scheme. 

”2. Selling or otherwise disposing of any merchan¬ 
dise by means of a game of chance, gift enterprises or 
lottery scheme. ” (Word in brackets added). 

A copy of the Commission’s Opinion and Final Order were served 
on petitioner on February 24, 1956, and petitioner on March 5, 1956. filed 
a petition for reconsideration and rehearing (App. 19), and on March 15, 
1956, filed a supplemental memorandum in support of such petition (R. 80). 
which petition was denied by order of the Commission entered March 15. 

1956 (R. 84). 

Petitioner then timely filed in this Court on April 23, 1956. his 
petition to review and set aside the order of the Commission, and files 
this brief in support of said petition. A prehearing stipulation defining 
the issues involved, containing an agreed narrative summary of the testimony 
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before the Commission, providing for use of unprinted portions of the 
transcript, the contents of a joint appendix, and the time for filing briefs, 
has been agreed upon between the parties (App. 1-4; 27-33), and approved 
by order of the Court dated August 6, 1956 (App. 4). 

STATUTES INVOLVED 

The following are the material portions of Section 5, of the Federal 
Trade Commission Act, 15 USCA Sec. 45 (Sept. 26, 1914, c. 311, sec. 

5, 38 Stat. 719; Feb. 13, 1925, c. 229, sec. 2, 43 Stat. 939; Mar. 21, 

1938, c. 49, sec. 3, 52 Stat. Ill; June 23, 1938, c. 601, sec. 1107(f), 

52 Stat. 1028; June 25,11948, c. 646, sec. 32(a), 62 Stat. 991; May 24, 
1949, c. 139, sec. 127, 63 Stat. 107; Mar. 16, 1950, c. 61, sec. 4(c), 

64 Stat. 21): 

"(a) Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are de¬ 
clared unlawful. The Commission is empowered and directed 
to prevent persons, partnerships, or corporations, . . . from 
using unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 

T, (b) Whenever the Commission shall have reason to believe 
that any such person . . . has been or is using any unfair method 
of competition or unfair or deceptive act or practice in com¬ 
merce, and it shall appear to the Commission that a proceed¬ 
ing by it in respect thereof would be to the interest of the public, 
it shall issue and serve upon such person ... a complaint stat¬ 
ing its charges in that respect and containing a notice of hear¬ 
ing ... If upon such hearing the Commission shall be of the 
opinion that the method of competition or the act or practice 
in question is prohibited by sections ... of this title, it shall 
make a report in writing in which it shall state its findings as 
to the facts and shall issue and cause to be served on such 
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person ... an order requiring such person ... to cease and 
desist from using such method of competition or such act or prac¬ 
tice. 

"(c) Any person . . . required by an order of the Commission 
to cease and desist from using any method of competition or act 
or practice may obtain a review of such order in the court of ap¬ 
peals of the United States, within any circuit where the method of 
competition or the act or practice in question was used or where 
such person . . . resides or carries on business, by filing in the 
court, within sixty days from the date of the service of such order, 
a written petition praying that the order of the Commission be set 
aside .... 

"(d) The jurisdiction of the court of appeals of the United 
States to affirm, enforce, modify, or set aside orders of the Com¬ 
mission shall be exclusive .... 

"(1) Any person . . . who violates an order of the Commission 
to cease and desist after it has become final, and while such order 
is in effect, shall forfeit and pay to the United States a civil penalty 
of not more than $5,000 for each violation, which shall accrue to 
the United States and may be recovered in a civil action brought by 
the United States. Each separate violation of such order shall be 
a separate offense, except that in the case of a violation through 
continuing failure or neglect to obey a final order of the Commis¬ 
sion each day of continuance of such failure or neglect shall be 
deemed a separate offense. " 

2. The pertinent portion of Section 9 of the Federal Trade Com¬ 
mission Act of September 26, 1914, c. 311, 38 Stat. 722 (15 USCA 49). 
reads: 

"No person shall be excused from attending and testifying or 
from producing documentary evidence before the commission or 
in obedience to the subpoena of the commission on the ground or 
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for the reason that the testimony or evidence, documentary or 
otherwise, required of him may tend to criminate him or subject 
him to a penalty or forfeiture. But no natural person shall be 
prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he 
may testify, or produce evidence, documentary or otherwise, be¬ 
fore the commission in obedience to a subpoena issued by it . . ." 

STATEMENT OF POINTS 

1. The distribution of push cards and punchboards is not prohi¬ 
bited by Federal law, Congress having failed and refused to ban them from 
interstate commerce. 

2. The decision of the United States Supreme Court in United States 

2 - 

v. Halseth (1952), 342 US 277, is controlling here as to the question of 

whether push cards and punchboards may be mailed or shipped in inter¬ 
state commerce. 

3. The Commission cannot lawfully use to support its cease and 
desist order, testimony of petitioner, a party to the proceedings, ad¬ 
duced at the instance of the Commission, and given under compulsion of 
a Commission subpoena. 

4. The record is void of the substantial, credible evidence re¬ 
quired by law and judicial precedent, to sustain the findings of the Com¬ 
mission and the cease and desist order based thereon. 

5. The Commission, being composed of five Commissioners, 
can issue a valid order to cease and desist, only when all of the Com¬ 
missioners have participated in hearing and deciding an appeal. 
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SUMMARY OF ARGUMENT 

1. Congress has repeatedly failed and refused to enact legisla¬ 
tion banning push cards and punchboards from the mails and from inter¬ 
state commerce, although efforts have been made on numerous occasions 
in past years to have such legislation enacted. 

2. The Supreme Court of the United States in United States v. Hal- 

% 

seth (1952), 342 US 277, specifically held that if "punchboards are to be 
added to the (gambling) devices to be excluded (from the mails and inter¬ 
state commerce), it is for Congress to make the additions." 

3. Testimony given by petitioner under compulsion of a Commis¬ 
sion subpoena, cannot be used against him: 

(a) Section 9 of the Federal Trade Commission Act (15 USCA 
49), specifically provides that "no natural person shall be . . . subjected 
to any penalty or forfeiture for or on account of any transaction, matter, 
or thing concerning which he may testify, or produce evidence . . . be¬ 
fore the Commission in obedience to a subpoena issued by it. " 

(b) A recent decision of the Supreme Court of the United States, 
and a recent decision of this Court, are controlling here on the question 

of the right of the Commission to use the testimony of petitioner, obtained 
under compulsion of a subpoena, to support its order to cease and desist. 

4. The Commission's order is not supported by substantial, credi¬ 
ble evidence: 

(a) There is no testimony or evidence, other than the im¬ 
munized testimony of petitioner, as to the identity of exhibits, identity 
of the proprietor, and the circumstances and conditions of the business. 

(b) The testimony of the Commission's witnesses is vague 
and confusing and purely hearsay in character. 

5. The Commission's function in issuing an order to cease and 
desist, being quasi-judicial in nature, it cannot issue a valid order unless 
all members of the Commission participate in the appellate procedures. 
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ARGUMENT 

1. Congress has consistently failed and refused to ban 
push cards and punchboards from interstate commerce, and 
the Supreme Court of the United States has specifically ruled 
that if punchboards are to be excluded from interstate com ¬ 
merce, only Congress can do so . 

Inasmuch as the various Circuit Courts of Appeals have upheld, and 
this Court in Seymour Sales Company v. Federal Trade Commission (1955), 
94 U.S. App. D.C. 403, 216 F. 2d 633, cert, denied 75 S. Ct. 340, has 
upheld the right of the Commission to issue a cease and desist order against 
the same type enterprise as here involved, and inasmuch as this Court in 
Hamilton Manufacturing Co . v. Federal Trade Commission (1952), 90 
U.S. App. D.C. 169, 194 F.2d 346, rejected the contention that Congress 
has refused to give the Commission authority to prohibit the sale or dis¬ 
tribution of push cards and punchboards in interstate commerce, and inas¬ 
much as this Court rejected'the further contention in U. S. Printing & 

Novelty Co. v. Federal Trade Commission (1953), 92 U.S. App. D.C. 298, 
204 F. 2d 737, cert, denied 346 US 830, that the decision of the Supreme 
Court in United States v. Halseth (1952), 343» US 277, 1 is controlling inso¬ 
far as the Commission’s right to issue such orders is concerned, petitioner 
feels he would be presumptuous to argue at length the question of the right 
of the Commission to issue such an order and to reiterate at length the 
arguments extended by petitioners in the Hamilton and U.S. Printing & 
Novelty Co. cases on these points. However, petitioner does urge such 
points, and, therefore, adopts by reference the arguments in support 
thereof advanced in both the Hamilton and U.S. Printing & Novelty Co . cases. 

1 The Halseth case has been cited by the Supreme Court in the comparatively recent case of Federal Com- 
munications Commission v. American Broadcasting Company (1954), 347 US 284, 297, involving an appeal 
from a decision of a District Court enjoining the F.C.C. from enforcing certain provisions in its rules relating 
to the broadcasting of so-called "give-away programs;” the enjoined provision being an intended interpreta¬ 
tion of Sec. 1304 of the United States Criminal Code prohibiting the broadcasting of " . . . any lottery, 
gift enterprise, or similar scheme, offering prizes dependent in whole or in part upon lot or chance ..." 

It is interesting to note that in citing Halseth , the Court stated; "Regardless of the doubts held by the Commis¬ 
sion and others as to the social value of the programs here under consideration, such administrative expansion 
of Sec. 1304 does not provide the remed y. ” (Emphasis supplied). 
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2. Testimony of petitioner given at a Commission hear ¬ 
ing under compulsion of a Commission subpoena, may not be 
used by the Commission to support its order to cease and de ¬ 
sist . 

During the course of the hearing before the Commission, petitioner, 
under command of a subpoena issued by the Commission, appeared and 
testified at the instance of the attorney supporting the complaint (App. 27, 
30). Petitioner thereby secured the immunity specifically provided by 
Section 9 of the Federal Trade Commission Act (15 USCA 49), which pro¬ 
vides: 


"No person shall be excused from attending and 
testifying or from producing documentary evidence be¬ 
fore the commission or in obedience to the subpoena 
of the commission on the ground or for the reason that 
the testimony or evidence, documentary or otherwise, 
required of him may tend to incriminate him or subject 
him to a penalty or forfeiture, but no natural person 
shall be prosecuted or subjected to any penalty or for ¬ 
feiture for or on account of any transaction, matter, 
or thing concerning which he may testify, or produce 
evidence, documentary or otherwise, before the com¬ 
mission in obedience to a subpoena issued by it ." 

(Emphasis supplied) 

Judge Prettyman of this Court in his dissent in Lee v. Civil Aeronau ¬ 
tics Board (1955), 96 U.S. App. D. C. 299, 225 F. 2d 950, succinctly cov¬ 
ered the issue here involved. The proceeding there involved a petition by 
the Administrator of Civil Aeronautics for review of an order of the Civil 
Aeronautics Board dismissing complaints in which the Administrator asked 
the Board to suspend certificates of certain pilots for violation of civil air 
regulations. The majority of the Court held that the Administrator had no 
standing under the statute involved to appeal from a decision of the Board, 
and dismissed his petition. Judge Prettyman held the Administrator had 
such right to judicial review, but held that since the pilots in testifying 
before the Board claimed the privilege of the self-incriminating clause 
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of the Fifth Amendment and df the Act, 2 they were protected and the Board 
was correct in holding that it could not suspend the pilots’ licenses, the 
men having been compelled to testify against themselves. Judge Pretty- 
man stated: 


’’The suspension of these pilots would be a forfeiture 
of a privilege, even if not of a right. The immunity stat¬ 
ute extends to forfeitures as well as to penalties. The 
question, then, is whether the proceeding is punitive or 
merely remedial. In this connection we go to the Fifth 
Amendment cases. Any reading of the complaint shows 
that the action prayed for is purely punitive. The com¬ 
plaint says badly that the men were careless and there¬ 
fore ought to be suspended. It does not allege the pilots 
to be unqualified. I think they were protected by reason 
of their testimony taken in the investigation.” 

Since the language of the immunity provisions of the Civil Aeronau¬ 
tics Act and of the Federal Trade Commission Act are practically identical 
(except that in the former, formal invoking of the privilege against self¬ 
incrimination is necessary), how then can it be said that the immunity 
applies in one case but not in the other. Just as surely as in the Lee case, 
supra, petitioner here is being subjected to the penalty and forfeiture pre¬ 
scribed by the Federal Trade Commission Act, and by the Commission’s 
order based upon the immunized testimony of petitioner. 

The Supreme Court only recently had before it in United States v. 

Minker , US , 100 L ed (Advance p. 191), the question of the right 

of an immigration officer to subpoena a naturalized citizen who was the 
subject of an investigation by the Immigration Service, where the purpose 
of the investigation was to determine if good cause existed for the institu¬ 
tion of denaturalization proceedings against such naturalized citizen. 

o 

Civil Aeronautics Act of 1938, as amended. Sec, I004(i), 52 Stat. 1021(49 USCA 644(i)), which provides: 

"No person shall be excused from attending and testifying, or from producing books, papers, or docu¬ 
ments before the Board, or in obedience to the subpoena of the Board, or in any cause or proceeding, crim¬ 
inal or otherwise, based upon or growing out of any alleged violation of this chapter, or of any rule, regu¬ 
lation, requirement, or order thereunder, or any term, condition, or limitation of any certificate or permit, 
on the ground, or for the reason, that the testimony or evidence, documentary or otherwise, required of him 
may tend to incriminate him or subject him to a penalty or forfeiture-, but no individual shall be prosecuted 
or subjected to any penalty or forfeiture for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against self-incrimination, to testify or produce 
evidence, documentary or otherwise ..." 
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Section 235 (a) of the Immigration and Nationality Act of 1952, c. 4, Sec. 
235, 66 Stat. 198 (8 USCA 1225 (a)) provides that ”any immigration offi¬ 
cer . . . shall have power to require by subpena the attendance and testi¬ 
mony of witnesses before immigration officers . . . relating to the privi¬ 
lege of any person to enter, re-enter, reside in, or pass through the 
United States or concerning any matter which is material and relevant 
to the enforcement of this Act and the administration of the Service. ” 

The Court held that the term ’’witness” as used in the statute did not 
encompass a person who was a party to such a proceeding. 

Although the Minker decision, supra, involved the refusal to obey a 
statutory administrative subpoena by a party to the proceeding, and not 
the question, as in the instant case of the right to use testimony obtained 
under such a subpena to support a proceeding against the person giving it. 
yet a rational and logical application of that decision to the case at hand, 
indicates that if a party to a proceeding cannot be compelled to testify in 
response to a subpoena, where, as in the Minker case, there is no provi¬ 
sion granting to such individual immunity from the use of his testimony. — 
then certainly the testimony of a party given in compliance with a subpoena 
in a proceeding under an Act providing that he ’’shall not be excused from 
attending and testifying ... on the ground . . . that the testimony . . . 
may tend to incriminate him or subject him to a penalty or forfeiture. ” 
is entitled to the immunity specifically provided oy the Act. Such is the 
situation in the case here under consideration. 

The Administrative Procedure Act of June 11, 1946. c. 324. Sec. 

10, 60 Stat. 243 (5 USCA 1009(e)), specifically provides: 

”So far as necessary to decision and where presented 
the reviewing court shall . . . (B) hold unlawful and set 
aside agency action, findings, and conclusions found to 
be . . . (2) contrary to constitutional right, power, privi ¬ 
lege, or immunity ...” (Emphasis supplied). 
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3. There is no substantial, credible evidence in the 

record to support the Commission's order . 

Section 10(e) of the Administrative Procedure Act (5 USCA 1009 
(e)), providing for judicial review of agency action, requires that: 

M So far as necessary to decision and where presented 
the reviewing court . . . shall . . . (B) hold unlawful and 
set aside agency action, findings and conclusions found 
to be . . . (5) unsupported by substantial evidence . . ." 
(Emphasis supplied). 

The rule as to what constitutes substantial evidence is too well known 
and recognized to require any lengthy citation of authorities. See Univer ¬ 
sal Camera Corp. v. N. L.R. B ., 340 US 474. Mere uncorroborated hear¬ 
say or rumor does not constitute substantial evidence. Consolidated Edi ¬ 
son Co . v. N.L.R.B ., 305 US 197. It must be such evidence as to appeal 
to reason and from which the person charged with the final determination 
of the issues can arrive at a correct decision based upon a reasoned con¬ 
clusion from evidence. N. L. R. B . v. Columbian Enameling and Stamping 
Co. , 306 US 292. 

Here, petitioner was required to testify against himself at the Com¬ 
missions hearing, and since, for the reasons previously stated (supra 
pp. 9-11), his testimony cannot be used against him, there is no other 
substantial, credible or convincing evidence in the record to support a 
finding and decision against him. Cf. Lee v. Civil Aeronautics Board , 
supra. There was no other evidence offered as to identification, mailing 
of the material in question, size of petitioner’s operation, etc. — the only 
other evidence being entirely hearsay, consisting of the vague statements 
of several closely associated women as to what they had done (App. 30-33). 
The physical exhibits and the testimony of these three women do not es¬ 
tablish as a fact the finding (Paragraph 5) of the Hearing Examiner’s Ini¬ 
tial Decision (App. 14, 15), that ’’the individual circulating the card re¬ 
mits the total amount [paid to him by persons pulling the tabs] to [peti¬ 
tioner] . . . For his compensation the individual circulating the pull card 
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receives an article of merchandise selected by him from a designated 
group” (matter in brackets inserted; emphasis supplied). On the con¬ 
trary, the evidence, notwithstanding its incompetency, shows that the 
offer is merely one involving the outright sale of a package of various 
items of merchandise to a purchaser and there is no element of ’’com¬ 
pensation” for services rendered, as there is no relationship of master 
and servant or principal and agent. Petitioner testified that. "When I 
receive an order for merchandise, I have no knowledge as to where the 
money in payment therefor came from, and this is true of all orders re¬ 
ceived by mail” (App. 30). Dorothy Carbone testified that. ”1 had no 
personal contact with anyone connected with Broadway Gift Company, 
and did not go to their offices” and ”1 am not employed by Broadway Gift 
Company, and never accepted an appointment as an agent of that com¬ 
pany, and am not a sales representative” (App. 31). For similar testi¬ 
mony, see cross examination of Mrs. Mickey Mottley (App. 32) and cross 
examination of Mrs. J. Adams (App. 33). The purchaser is admittedly 
entirely independent of petitioner and is his own master. If he does circu¬ 
late the catalogue he does so (as in this case) entirely locally and not in 
interstate commerce. Dorothy Carbone testified that, ”The friends I in¬ 
terested in purchasing merchandise were all in the State of New Jersey” 
(App. 31). 

Therefore, with petitioner’s testimony as to identification, admis¬ 
sion of mailing, size of operation, etc., eliminated, there is no substan¬ 
tial evidence upon which to base the findings of Paragraphs 2. 3, 4, 5 
and 6 of the Initial Decision (App. 14, 15), or which could lead to the 
’’reasoned conclusion” required by N. L.R. B. v. Columbian Enameling 
and Stamping Co. , supra, —and more particularly the conclusion of the 
Initial Decision. There is nothing in the record to establish that the pro¬ 
ceeding is in the public interest. Furthermore, none of the ’’evidence” 
supports the conclusions of the Hearing Examiner:- (1) that the practice 
”is violative of an established public policy of the United States” (App. 

16) —there being no proof or finding in the record of the existence or 
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scope of any such policy; (2) that the practice "is to the prejudice of the 
public" (App. 16)— in what way is not disclosed; and (3) that same "con¬ 
stitutes unfair acts and practices in commerc e within the meaning of the 
Federal Trade Commission Act" (App. 16) — "unfair" in what way, and 
to whom, does not appear. 

It is thus apparent that the Hearing Examiner’s Initial Decision, as 
affirmed and adopted by the Commission, is not supported by the substan¬ 
tial, credible evidence required by the Administrative Procedure Act and 
the controlling judicial decisions, and, therefore, the order of the Com¬ 
mission to cease and desist must be held invalid and set aside. 

4. The Commission cannot issue a valid cease and 
desist order where only three of the five Commissioners 
heard and decided petitioner’s appeal. 

Section 1 of the Federal Trade Commission Act (15 USCA 41) pro¬ 
vides: "A commission is created and established, to be known as the 
Federal Trade Commission . . . which shall be composed of five com¬ 
missioners ... A vacancy in the commission shall not impair the right 
of the remaining commissioners to exercise all the powers of the com¬ 
mission. " (Emphasis supplied) 

Therefore, the Commission being an entity created by Congress 
to consist of five Commissioners, it can act in its statutory adjudicatory 
capacity only when it acts as a whole—that is, with all its members par¬ 
ticipating—the only exception being that a TT vacancy in the Commission 
shall not impair the right of the remaining commissioners to exercise all 
the powers of the commission. ” (Emphasis supplied) 

Since the proceeding before the Commission here involved its quasi¬ 
judicial or statutory adjudicatory powers, and therefore its jurisdiction, 
the Commission could not properly function in hearing and deciding peti¬ 
tioner’s appeal, unless all members of the Commission then holding office 
participated. As the record shows that only three of the five Commissioners 
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did so participate (App. 17, 19), it follows that the order issued is in¬ 
valid and must be set aside as being contrary to law. See Administra¬ 
tive Procedure Act, Section 9 (5 USCA 1008), which provides that ’’In 
the exercise of any power of authority ... no sanction shall be imposed 
or substantive rule or order issued except within jurisdiction delegated 
to the agency and as authorized by law ...” And see also Section 10 
of the Administrative Procedure Act (5 USCA 1009), wherein at sub¬ 
section (e) it is provided: 

"So far as necessary to decision and where presented 
the reviewing court shall . . . (B) hold unlawful and set 
aside agency action . . . found to be . . . (3) in excess 
of statutory jurisdiction, authority, or limitation ...” 
(Emphasis supplied} 

Even though the three Commissioners who did participate acted 
unanimously and would have prevailed if the absent two members had par¬ 
ticipated and dissented, yet the right of the Commission to function in 
this matter being jurisdictional, the three acting Commissioners could 
not acquire jurisdiction over petitioner or the subject matter, in the ab¬ 
sence of specific statutory authority to do so. 

Although "Part 1—General Procedure - Subpart A—The Commission - 
Sec. 1. 9" of the "Procedures and Rules of Practice for the Federal Trade 
Commission" (15 USCA, 1955 Cumulative Annual Pocket Part, page 22). 
states: "A majority of the members of the commission shall constitute 
a quorum for the transaction of business”—yet this provision is applicable, 
and can only be applicable, to administrative functions of the Commission, 
as distinguished from functions committed to it by statute. 

The statute under which the Commission operates, itself provides: 

"(b) Whenever the Commission shall have reason 
to believe that any . . . person . . . has been or is using \ 
any unfair method of competition or unfair or deceptive 
acts or practice . . . it_ shall serve on such person a 
complaint stating its charges . . . and containing a notice 



16 


of hearing ... If upon such hearing the Commission 
shall be of the opinion that the method of competition 
or the act or practice in question is prohibited by this 
Act, it . . .i shall issue ... an order requiring such 
person ... to cease and desist . . ." 15 USCA 45 (b). 
(Emphasis supplied). 

Three Commissioners do not and cannot constitute the "Commission, ,f un¬ 
less there is a vacancy—which is not the situation here. By analogy, the 
provision relative to a vacancy, implies that if there is no vacancy, then 
all must "exercise all of the powers of the Commission." 


CONCLUSION 

In view of the foregoing, petitioner asks that the opinion of the Com¬ 
mission be reversed, and that this Court make and enter its decree and 
order setting aside and vacating the order to cease and desist issued by 
the Commission against your petitioner. 


Respectfully submitted, 


HORACE J. DONNELLY, JR. 

ARTHUR V. SULLIVAN, JR. 

730 Fifteenth Street, N.W. 
Washington 5, D. C. 

Attorneys for Petitioner 


Filed: August 15, 1956. 
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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

CARLDRATH, t/a ) 

Broadway Gift Company, ) 

Petitioner. ) No. 13,303 

v > 

) 

FEDERAL TRADE COMMISSION, ) 

Respondent. ) 

[Filed Aug. 6, 1956] 

On Petition To Review And Set Aside An Order 
Of The Federal Trade Commission 

PREHEARING STIPULATION 

Pursuant to Rule 38 (k) of the Rules of this Court, and subject to 
approval by the Court, the parties hereby stipulate and agree as follows 
with respect to the issues, the testimony before the Federal Trade Com¬ 
mission, the use of unprinted portions of the transcript, the matters to 
be contained in the joint appendix to briefs, and the dates for the filing 
of briefs and the joint appendix: 

I. Issues 

The parties agree that three of the issues are: 

1. Whether the Commissions findings are supported by substan¬ 
tial evidence. 

2. Whether the Commission in making its findings could lawfully 
consider the testimony of Carl Drath, petitioner, adduced by the Com¬ 
mission’s trial attorney under a subpoena issued by the Hearing Examiner. 

3. Whether the Commission, composed of five Commissioners, 
can issue a valid order to cease and desist where only three Commis¬ 
sioners, who voted unanimously for the order, heard and decided peti¬ 
tioner’s appeal from the Hearing Examiner’s initial decision. 
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* ♦ 


As to the remaining issue, the parties have not been able to agree 
as to the language thereof, petitioner stating it to be : 

4. Whether it is an unfair act and practice within the meaning of the 
Federal Trade Commission Act, to supply to, and place in the hands of 
others, pull tabs, push cards, or similar devices, in which the element 
of chance can appear in the operation thereof, and which may be used by 
the operation thereof, and which may be used by the recipient thereof 
as a means of disposing of merchandise to the public. 

And respondent stating it to be: 

4. Whether it is an unfair act and practice under the Federal Trade 
Commission Act, in connection with the offering for sale, sale or distri¬ 
bution of merchandise in interstate commerce, to supply to or place in 
the hands of others pull cards, push cards or other lottery devices de¬ 
signed or intended to be used in the sale of merchandise to the public. 

n. The Testimony Before the Commission 

The attached narrative summary of the testimony before the Com¬ 
mission is adopted by the parties hereto in lieu of printing the transcript 
of testimony or parts thereof. 

III. Use of Unprinted Portions of Transcript 

The parties agree that the exhibits may be quoted and referred to 
in the briefs and on oral argument without their being printed. The par¬ 
ties, and the Court in reaching its decision, may refer to and rely upon 
any portion of the unprinted transcript of record to the same extent and 
effect as if such portions of the transcript had been printed. 

IV. Contents of Joint Appendix 

It is stipulated that petitioner shall cause the following to be printed 
as the joint appendix to briefs: 

1. Pertinent Docket Entries. 



3 


2. Complaint of the Federal Trade Commission. 

3. Respondent’s answer and defenses. 

4. Initial decision of Hearing Examiner, dated September 14. 1955. 

5. Final order and opinion of the Commission, dated February 
16, 1956. 

6. Petition for reconsideration and rehearing and other relief, 
filed with the Commission March 6, 1956. 

7. The Commission’s order denying petition for reconsideration, 
dated March 15, 1956. 

8. This stipulation and attached narrative summary of the testi¬ 
mony. 

9. This Court’s prehearing order. 

It is further stipulated in connection with the joint appendix that 
it shall not be necessary to print as a part thereof the Petition to Review 
and Set Aside the Order of the Federal Trade Commission, inasmuch as 
the pertinent portions of said petition will be included in the briefs under 
the Jurisdictional Statement, Statement of the Case, and Statement of 
Points. 

V. Further Procedure 

The time for filing printed briefs and printed joint appendix shall 
be as follows: 

1. Petitioner will serve and file his printed brief and the printed 
joint appendix on or before August 15, 1956. 

2. Respondent will serve and file its printed brief on or before 
September 11, 1956. 

3. Petitioner will serve and file his printed reply brief on or be¬ 
fore September 26, 1956. 
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Dated: July 31, 1956. 


/s/ Horace J. Donnelly, Jr. 

Attorney for Petitioner. 

/s/ Robert B. Dawkins, 

Assistant General Counsel, Attorney 
for Federal Trade Commission, 

Respondent. 


Before: Wilbur K. Miller, Circuit Judge, in Chambers 

ORDER 

Upon consideration of the prehearing conference held before me 
and of the stipulation of counsel regarding the issues, the manner of 
printing the joint appendix and the schedule for filing of briefs, it is 

ORDERED that the aforesaid stipulation be approved and that the 
Clerk be, and he is hereby, directed to file said stipulation forthwith. 

It is FURTHER ORDERED that the aforesaid stipulation and this 
order be printed in the joint appendix and that it control further pro¬ 
ceedings in this case unless amended by further order of this Court. 

Dated: August 6, 1956. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

In the Matter of ) 

) 

CARLDRATH, an individual ) DOCKET NO. 6185 

trading as j 

BROADWAY GIFT COMPANY ) 
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COMPLAINT 

2 Pursuant to the provisions of the Federal Trade Commission Act. 
and by virtue of the authority vested in it by said Act, the Federal Trade 
Commission having reason to believe that Carl Drath an individual trading 
and doing business as Broadway Gift Company, hereinafter referred to as 
respondent, has violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

PARAGRAPH ONE: Respondent Carl Drath is an individual, trading 
and doing business as Broadway Gift Company with his office and princi¬ 
pal place of business located at 121 East 24th Street in the City of New 
York, New York. 

PARAGRAPH TWO: Respondent is now, and for more than six months 
last past has been, engaged in the sale and distribution of watches, cam¬ 
eras, novelties, household articles, and numerous other articles of mer¬ 
chandise in commerce, as "commerce" is defined in the Federal Trade 
Commission Act, between and among the various states of the United 
States. 

Respondent causes and has caused said merchandise when sold to 
be shipped and transported from his place of business in the State o: New 
York to purchasers thereof located in various states in the United States 
other than New York. There is now and has been for more than six months 
last past a course of trade by respondent in such merchandise in commerce 
between and among the various states of the United States. 

3 PARAGRAPH THREE: In the course and conduct of his said business 
as described in Paragraph Two hereof, respondent sells and distributes 
said articles of merchandise by means of games of chance, gift enterprises, 
or lottery schemes. Respondent causes to be distributed to members of 
the public who are prospective representatives and sales persons, certain 
advertising literature including form letters and a sales circular. The 
recipients of the sales circulars distribute respondent’s merchandise to 

the purchasing public in the following manner: 
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A portion of said sales circular consists of a list on which there 
are designated a number of items of merchandise and the prices thereof. 
Adjacent to the list is printed and set out a device commonly called a 
pull card. Said pull card consists of a number of tabs, under each of which 
is concealed the name of an article of merchandise and the price thereof. 
The name of the article of merchandise and the price thereof are so con¬ 
cealed that purchasers, or prospective purchasers, of the tabs or chances 
are unable to ascertain which article of merchandise they are to receive 
or the price which they are to pay until after the tab is separated from the 
card. When a purchaser has detached the tab and learned what article 
of merchandise he is to receive and the price thereof, his name is written 
on the list opposite the named article of merchandise. This list also 
bears a printed masculine or feminine name opposite each of the named 
articles. Some of said articles of merchandise have purported and repre¬ 
sented retail values greater than the prices designated for them, but are 
distributed to the consumer for the price designated on the tab which he 
pulls. The prices of others of the articles are higher or lower in propor¬ 
tion than the articles first mentioned. The apparent greater values of 
some of said articles, induces members of the purchasing public to pur¬ 
chase the tabs or chances in the hope that they will receive articles of 
merchandise of greater value than the designated prices to be paid for 
same. The circular also contains a large or master seal which is opened 
when all of the tabs have been sold. The purchaser of the tab bearing the 
name corresponding with the name under the master seal is entitled to a 
watch. The fact as to whether a purchaser of one of said pull card tabs 
receives an article of greater value than the price designated for same on 
such tab, or which of said articles of merchandise a purchaser is to re¬ 
ceive, and whether he wins the watch and the amount of money which a 
purchaser is required to pay, are thus determined wholly by lot or chance. 

When the person or representative operating the pull card has suc¬ 
ceeded in selling all of the tabs or chances, collected the amounts called 
for, and remits the same to the respondent, said respondent thereupon 
ships to said person, salesman or representative the merchandise desig- 
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nated on said card, the watch to be given the person who pulls the tab 
corresponding with the name under the master seal, together with a 
premium as compensation for operating the pull card and selling the said 
merchandise. The said operator of the card delivers the merchandise to 
the purchasers of tabs from said pull cards in accordance with the list 
filled out when the tabs were detached from the pull card. 

PARAGRAPH FOUR: Respondent has also in connection with the 
sale and distribution of his merchandise caused to be distributed to mem¬ 
bers of the public who are prospective representatives and sales persons, 
certain literature and instructions, including among other things, push 
cards, order blanks, circulars, including thereon illustrations anc de¬ 
scriptions of said merchandise, and circulars describing and explaining 
respondent’s plan of selling and distributing his merchandise and of allot¬ 
ting it as premiums or prizes to the operators of said push cards: and as 
prizes to members of the purchasing public who purchase chances or 
pushes on said cards. One of respondent’s said cards bears 36 mascu¬ 
line or feminine names with ruled columns on the bacK of said card for 
writing in the name of the purchaser of the push corresponding to the 
feminine name selected. Said push card has 36 partially perforated 
discs. Each of said discs bears one of the feminine names corresponding 
to those on the list. Concealed within each disc is a number which is dis¬ 
closed only when the customer pushes or separates a disc from the card. 
The push card also has a larger master seal and concealed within the 
master seal is one of the feminine names appearing on the disc. The 
person selecting the name corresponding with the one under the master 
seal receives a camera, The push card bears the following legend or 
instructions: 

NAME UNDER SEAL RECEIVES 
BIRDSEYE FLASH CAMERA 

No. 1 and No. 9 No. 1 pays 1C No. 9 pays 90 

Each Receive A No. 28 pays 28C 

All others pay 29C NONE HIGHER 

(Do Not Remove Seal Until Entire 
Card Is Sold) 


Handsome Fountain Pen 
(Master Seal) 
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WRITE YOUR NAME ON REVERSE SIDE OPPOSITE NAME YOU SELECT 
5 Sales of respondents merchandise by means of said push cards are 

made in accordance with the above-described legend or instructions, and 
said prizes or premiums are allotted to the customers or purchasers from 
said card in accordance with the above legend or instructions. Whether 
a purchaser receives an article of merchandise or nothing for the amount 
of money paid, and the amount to be paid for the merchandise or the 
chance to receive said merchandise are thus determined wholly by lot or 
chance. The normal retail selling prices of the merchandise are greater 
than the prices paid for the chances or pushes. 

Respondent furnishes and has furnished various other push cards 
and pull tabs accompanied by order blanks, instructions and other printed 
matter for use in the sale and distribution of the merchandise by means 
of games of chance, gift enterprises or lottery schemes. The sales plans 
or methods involved in the sale of all of said merchandise by means of 
said other push cards or pull tabs is the same as that hereinabove de¬ 
scribed, varying only in detail as to the merchandise distributed and the 
prices of chances and the number of chances on each card, or tab. 

PARAGRAPH FIVE: The persons to whom a respondent furnishes 
and has furnished said push cards and pull tabs use the same in selling 
and distributing respondent’s merchandise in accordance with the afore¬ 
said sales plans. Respondent thus supplies to and places in the hands of 
others the means of conducting games of chance, gift enterprises or 
lottery schemes in the sale of the merchandise in accordance with the 
sales plans hereinabove set forth. The use by respondent of said sales 
plans or methods in the sale of his merchandise and the sale of said mer¬ 
chandise by and through the use thereof and by the aid of said sales plans 
or methods is a practice which is contrary to an established public policy 
of the Government of the United States. 

PARAGRAPH SIX: The sale of merchandise to the purchasing public 
in the manner above alleged involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price much 
less than the normal retail price thereof. Many persons are attracted by 
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said sales plans or methods used by respondent and the element of chance 
involved therein and thereby are induced to buy and sell respondent’s 
merchandise. 

6 The use by respondent of a sales plan or method involving distri¬ 

bution of merchandise by means of chance, lottery or gift enterprise is 
contrary to the public interest and constitutes an unfair act and practice 
in commerce within the intent and meaning of the Federal Trade Com¬ 
mission Act. 

PARAGRAPH SEVEN: The aforesaid acts and practices of respon¬ 
dent as herein alleged are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 24th day of February A. D., 1954, issues its complaint 
against said respondent. 

NOTICE 

Notice is hereby given you, Carl Drath, an individual trading as 
Broadway Gift Company, respondent herein, that the 20th day of April, 
A.D., 1954, at 2 o’clock is hereby fixed as the time and Federal Trade 
Commission Office, United States Court House, Foley Square, New York. 
New York as the place when and where a hearing will be had before Wil¬ 
liam L. Pack, a hearing examiner of the Federal Trade Commission, on 
the charges set forth in this complaint, at which time and place you will 
have the right under said Act to appear and show cause why an order should 
not be entered requiring you to cease and desist from the violations of law 
charged in this complaint. 

You are notified that the opportunity is afforded you to file with the 
Commission an answer to this complaint on or before the twentieth (20th) 
day after service of it upon you. Such answer shall contain a concise 
statement of the facts which constitute the ground for defense and shall 
specifically admit or deny each of the facts alleged in the complaint unless 
you are without knowledge, in which case you shall so state. Failure to 
file an answer to or plead specifically to any allegation of the complaint 
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shall constitute an admission of such allegation. 

If respondent desires to waive hearing on the allegations of fact set 
forth in the complaint and not to contest the facts, the answer may con¬ 
sist of a statement that respondent admits all the material allegations of 
fact charged in the complaint to be true. Such answer will constitute a 
waiver of any hearing as to the facts alleged in the complaint and findings 
7 as to the facts and conclusions based upon such answer shall be made and 
order entered disposing of the matter without any intervening procedure. 
The respondent may, however, reserve in such answer the right to sub¬ 
mit proposed findings and conclusions of fact or of law under Rule XXI, 
and the right to appeal under Rule XXIII. 

Failure to file answer within the time above provided and failure to 
appear at the time and place fixed for hearing shall be deemed to authorize 
the Commission and Hearing Examiner William L. Pack, without further 
notice, to find the facts to be as alleged herein and to issue the following 
order in this proceeding: 

IT IS ORDERED that respondent Carl Drath, trading as Broadway 
Gift Company, or under any other name or names, his agents, representa¬ 
tives and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of watches, 
cameras, household articles, novelties or any other merchandise in com¬ 
merce as "commerce" is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others pull cards, 
push cards or any other device or devices which are designed or 
intended to be used in the sale or distribution of respondents 
merchandise to the public by means of a game of chance, gift 
enterprise or lottery scheme. 

2. Shipping, mailing or transporting to agents or distributors 
or to members of the public, pull cards or push cards or any other 
device or devices which are designed or intended to be used in the 
sale and distribution of respondents merchandise to the public 

by means of a game of chance, gift enterprise or lottery scheme. 
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3. Selling or otherwise disposing of any merchandise by 

means of a game of chance, gift enterprise or lottery scheme. 

The inclusion of such order to cease and desist in this complaint 
will be without effect in the event you show cause, on or before the 20th 
day of April, A.D., 1954, why such order should not issue. 

8 IN WITNESS WHEREOF, the Federal Trade Commission has caused 
this, its complaint, to be signed by its Secretary and its official seal to 
be hereto affixed, at Washington, D. C., this 24th day of February, 1954. 

By the Commission. 

/s/ Alex. Akerman, Jr., 

Secretary. 

9 [F.T.C. Received Mar. 22, 1954] 

RESPONDENTS ANSWER AND DEFENSES 

Comes now the respondent, by his attorney, Horace J. Donnelly. 

Jr., and for answer to the complaint filed in the above captioned cause, 
states as follows: 

1. The facts set forth in Paragraph 1 of the complaint as they per¬ 
tain to the existence and identity of the above-named respondent are ad¬ 
mitted; all remaining allegations are denied. 

2. The material allegations of fact of Paragraph 2 of the com¬ 
plaint are admitted. 

3. Respondent is without information sufficient to form a belief as 
to the truth or falsity of the allegations of Paragraph 3 of the complaint 
and demands strict proof thereof, except that respondent denies that re¬ 
spondent sells or distributes articles of merchandise by means of games 
of chance, gift enterprises or lottery schemes. 

4. As to the allegations of fact contained in Paragraph 4 of the 
complaint, as distinguished from the conclusions of law and opinions therein 
contained, respondent is without information sufficient to form a belief as 

to the truth or falsity thereof and demands strict proof thereof, except that 
respondent admits that he has caused to be distributed to members of the 
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10 public certain literature offering items of merchandise for sale to the 
public, but denies the allegation of fact that such members of the public 
are prospective representatives and sales persons. 

5. As to the material allegations of fact contained in Paragraph 5 
of the complaint, as distinguished from the conclusions of law and opinion 
contained therein, respondent is without sufficient information to form a 
belief as to the truth or falsity thereof and demands strict proof thereof. 

6. As to the conclusions of law contained in Paragraph 6 of the 
complaint, respondent joins issue thereon by this answer and herewith 
enters his objection thereto, and as to any material allegations of fact 
contained in said paragraph, respondent denies same. 

7. Respondent is informed and advised that he is not required to 
categorically answer the statement contained in Paragraph 7 of the com¬ 
plaint and the conclusions of law contained therein, but insofar as same 
may be construed to be allegations of fact, same are denied. 

8. All allegations of fact in said complaint not specifically admitted 
are hereby denied. 

Second Defense 

The complaint fails to state a cause of action upon which any order 
or judgment of the Commission can be entered. 

Third Defense 

And for a further, and affirmative, defense, respondent avers that 

11 the Commission is estopped from proceeding in the matter now before it, in 
that the literature and instructions alleged in Paragraphs 3 and 4 of the 
complaint to have been distributed to members of the public, was dis¬ 
tributed only by United States Mail and same was accepted for mailing as 
lawful mail matter by the United States Post Office Department under the 
provisions of Title 18, U. S. Code, Section 336, now Section 1302, which 
provides that no newspaper, circular, pamphlet or publication of any 

kind containing any advertisement of any lottery, gift enterprise, or scheme 
of any kind offering prizes dependent in whole or in part upon lot or chance, 
shall be deposited in or carried by the mails of the United States or be 
delivered by any Postmaster or letter carrier, and that in consequence 
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of the acceptance by the United States Post Office Department of the 
material alleged to have been distributed by respondents, another branch 
of the Government of the United States cannot now be heard to complain 
about such distribution where the facts and the parties are the same. 

And further respondent avers that the plan of business as alleged in the 
complaint has for more than thirty years been conducted through the 
United States mails and in interstate commerce under applicable decisions 
and precedents, and is presently being widely conducted through said mails 
with the consent of the Post Office Department, there being no proscrip¬ 
tion of law against such activity. 

WHEREFORE, having answered, respondent prays that the com¬ 
plaint in this cause filed be dismissed. 

/s/ Horace J. Donnelly. Jr. 

730 Fifteenth Street, N.W. 

Attorney for Respondent 


[Rec’dSepl4, 1955. Fed. Trade Comm. 

INITIAL DECISION 
By 

William L. Pack, 

Hearing Examiner 

1. The complaint in this matter charges respondent with violation 
of the Federal Trade Commission Act through the use of lottery schemes 

r 

or games of chance in the sale and distribution of his merchandise.* 

After the filing of respondent’s answer to the complaint, hearings were 
held at which testimony and other evidence were offered in support of the 
complaint (no evidence being offered by respondent), and such testimony 
and other evidence were duly recorded and filed in the office of the Com¬ 
mission. The matter is now before the hearing examiner for final con¬ 
sideration on the complaint, answer, evidence, oral argument of counsel 
and proposed findings and conclusions submitted by counsel. Having duly 
considered the matter, the examiner finds that the proceeding is in the 
interest of the public and makes the following findings as to the facts. 
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conclusions drawn therefrom, and order. 

2. Respondent Carl Drath is an individual trading as Broadway 
Gift Company, with his office and principal place of business at 121 East 
24th Street, New York, New York. He is engaged in the sale and distri¬ 
bution in commerce, as that term is defined in the Federal Trade Com¬ 
mission Act, of numerous and varied items of merchandise including, 
among others, cameras, watches, jewelry, safety razors, and various 
household and toilet articles. 

3. Most of respondent's sales are made through members of the 
public. Upon obtaining the names and addresses of individuals, members 
of the public, who are regarded by him as prospective distributors of his 
merchandise, respondent mails to such persons certain advertising and 
sales material. One of the pieces of material employed by respondent is 
a circular describing and depicting certain articles of merchandise and 
containing a device commonly known as a pull card. This card contains 

a number of partially perforated tabs under each of which is a feminine 
or masculine name, together with the name of one of the articles described 
in the circular, and the price of the article. Persons pulling the tabs pay 
to the individual circulating the pull card the amount specified, and their 
names are noted on the circular in a place provided for that purpose. 

The information under the pull tabs is concealed from view, and persons 
pulling the tabs have no information as to the article they are to receive 
or the price to be paid therefor until the tab has been pulled or separated 
from the card. 

4. The pull card also contains a master seal which conceals a name 
corresponding to one of the names beneath the tabs. The person who 
happens to pull the tab containing this name receives, in addition to the 
first article, a watch as a special prize. 

5. After all of the tabs on the card have been pulled and the re¬ 
spective amounts paid by the several persons pulling the tabs, the individ¬ 
ual circulating the card remits the total amount to respondent and receives 
from him the merchandise, including the watch. The respective articles 







15 


are distributed by this individual to the persons entitled thereto, the master 
seal on the pull card is removed to ascertain which of the persons receives 
the watch, and the watch delivered to such person. For his compensation 
the individual circulating the pull card receives an article of merchandise 
selected by him from a designated group. 

6. In addition to the circular and pull card just described, respon¬ 
dent has used a device known as a push card. This card contains 36 par¬ 
tially perforated discs, each of which bears a feminine name. Concealed 
within each disc is a number which is not revealed until the disc has been 
pushed or separated from the card. Legends on the card read: ”No. 1 
pays If, No. 9 pays 9?, No. 28 pays 28?, all others pay 29C - None 
Higher” and "No. 1 and No. 9 receive a handsome fountain pen”. Per¬ 
sons pushing the discs pay in accordance with the first of these legends. 

42 The card also contains a master seal, concealed beneath which is a name 
corresponding to one of the names appearing on the discs. The master 
seal is not broken nor the name beneath it revealed until all of the discs 
have been pushed. The person who pushes the disc bearing the same name 
as that under the master seal receives a camera. The other persons 
pushing discs on the card receive nothing except the persons who push 
numbers 1 and 9, each of whom receives a fountain pen. As in the case 
of the circular and pull card described above, these push cards are mailed 
by respondent to members of the public. If a recipient elects to do so. 
he sells the pushes on the card to other members of the public, collects 
the money therefor, remits it to respondent, receives the camera and 
fountain pens and delivers them to the persons who pushed the lucky discs. 
For his compensation the individual circulating the card also receives a 
camera. 

CONCLUSIONS 

It is clear that each of these sales plans contemplates and involves 
the use of a lottery or game of chance, and that respondent supplies to 
and places in the hands of others lottery devices for use in the sale of 
his merchandise. The use by respondent of such sales plans or methods 
and the sale and distribution of his merchandise to the public through 
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the use thereof is a practice which is violative of an established public 
policy of the Government of the United States, is to the prejudice of the 
public, and constitutes unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

ORDER 

IT IS ORDERED that the respondent, Carl Drath, individually and 
trading as Broadway Gift Company, or trading under any other name, and 
his agents, representatives and employees, directly or through any cor¬ 
porate or other device, in connection with the offering for sale, sale or 
distribution of any merchandise in commerce, as "commerce" is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Supplying to or placing in the hands of others pull cards, 
push cards or any other devices which are designed or intended to 
be used in the sale or distribution or respondent’s merchandise 

to the public by means of a game of chance, gift enterprise or 
lottery scheme. 

2. Selling or otherwise disposing of any merchandise by 
means of a game of chance, gift enterprise or lottery scheme. 

/s/ William L. Pack 
Hearing Examiner. 

September 14, 1955. 


67 FINAL ORDER 

This matter having been heard by the Commission upon respondent’s 
appeal from the hearing examiner’s initial decision, and briefs and oral 
argument of counsel in support thereof and in opposition thereto; and 

The Commission having rendered its decision denying respondent’s 
appeal and affirming the initial decision: 

IT IS ORDERED that the respondent herein shall, within sixty (60) 
days after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 





complied with the order to cease and desist. 

By the Commission, Commissioners Mason and Secrest not par¬ 
ticipating. 

/s/ Robert M. Parrish. 

Secretary. 

ISSUED: February 16, 1956 

68 OPINION OF THE COMMISSION 
By Kern, Commissioner: 

This matter is before the Commission on consideration of an appeal 
from the initial decision of the hearing examiner, who has found that 
respondent has violated Section 5 of the Federal Trade Commission Act 
by supplying to others, through the channels of interstate commerce, 
lottery devices for use in the sale of his merchandise, and has issued an 
appropriate order to cease and desist. 

Respondent distributes two types of lottery device, ’’puli cards” and 
’’push cards. ” Their construction and method of operation is fully de¬ 
scribed in the initial decision, and it will here suffice to say that each 
type is designed to be used in the sale of merchandise by paid chance. 
Commission orders condemning the interstate distribution of such devices 
have been universally sustained on judicial review. Seymour Sales Co . 
v. FTC, 216 F. 2d 633 (D. C. Cir. 1954) and cases cited, cert, denied 
348 U.S. 928 (1955); Wolf v. FTC, 135 F. 2d 564 (7th Cir. 1943); Colon 
v. FTC , 193 F. 2d 179 (2d Cir. 1952). It is thus well-settled that the 
practices in which respondent was found to have engaged violate the* 

Federal Trade Commission Act. United States v. Halseth . 342 U.S. 277 
(1952), which respondent insists holds that the Commission is without 

69 jurisdiction in these premises, arose under the postal statutes and did not 
purport to construe the Federal Trade Commission Act. This is clear from 
the decisions of those courts which have considered and rejected this same 
contention. Seymour Sales Co. v. FTC, 216 F. 2d 633 , 635. footnote 2 

(D. C. Cir. 1954), cert, denied 348 U.S. 928 (1955): U.S. Printing & Novelty 
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Co., Inc, v. FTC , 204 F. 2d 737 (DC Cir. 1953), cert, denied 346 U.S. 

830 (1953); Halseth v. FTC , not reported, No. 11022, 7th Cir., Sept. 15, 
1954, cert, denied 348 U.S. 928 (1955); Maltz v. FTC, not reported, 

No. 11399, 7th Cir., October 12, 1954. There is thus no basis for re¬ 
spondent’s contention that the Commission is without jurisdiction over 
his practices. 

Respondent points to Section 9 of the Federal Trade Commission Act 
which, inter alia , provides that — 

no natural person shall be prosecuted or subjected 
to any penalty or forfeiture for or on account of 
any transaction, matter or thing concerning which 
he may testify or produce evidence, documentary 
or otherwise, before the Commission in obedience 
to a subpoena issued by it . . * * *. 

He argues that since he testified in response to a Commission subpoena 
concerning the matters which underlie this proceeding, the quoted statute 
saves him immune from the proposed order. 

A Federal Trade Commission order to cease and desist is injunctive 
only, forbidding future violations of law but imposing no sanctions for past 
misconduct. Injunctive relief is not a ’’penalty” or a ’’forfeiture. ” Bowles 
v. Misle, 64 F. Supp. 835, 838 (Neb. 1946). Proceedings to collect civil 
penalties for the disobedience of Commission orders are brought in 
United States District Courts and must be based on independent evidence 
of misconduct occurring subsequently to issuance of the order to cease and 
desist. The immunity clause is therefore inapplicable to respondent. 
Standard Distributors, Inc. , v. FTC, 211 F. 2d 7, 14 (2d Cir. 1954). 

Lee v. CAB , 225 F. 2d 950 (D. C. Cir. 1955), relied on by respondent in 
this regard, is not in point. 

70 Upon consideration of the entire record herein we hold that the 

hearing examiner’s findings are supported by substantial evidence and 
fully warrant the order that he has proposed. Accordingly, respondent’s 
appeal is denied and the initial decision of the hearing examiner is affirmed. 
Appropriate order will be entered. 
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Commissioners Mason and Secrest did not participate in the de¬ 
cision of this matter. 

February 16, 1956 


[Rec’d Mar 6, 1956, Fed. Trade Comm. ] 

71 PETITION FOR RECONSIDERATION AND REHEARING 

_ AND OTHER RELIEF _ 

Comes now the respondent by his attorney, Horace J. Donnelly. Jr., 
and moves the Commission to grant respondent a rehearing of his appeal 
from the Initial Decision, which appeal was denied and the Initial Decision 
affirmed by the Commission under date of February 16, 1956 (served upon 
respondent’s counsel on February 24, 1956), and to stay and suspend the 
effectiveness of said order, pending the Commission’s action on this pe¬ 
tition, under the authority of Sec. 5 (b) of the Federal Trade Commission 
Act (15 USCA 45 (b) ). And for reasons therefore, respondent states as 
follows: 

1. The Commission’s order and decision affirmatively states that 
two of the five Commissioners ’’did not participate in the decision of this 
matter.” Therefore, since the Federal Trade Commission is an entity 
created by Congress consisting of five Commissioners, the Commission 
can only act in an adjudicatory capacity when it acts as a whole—that is. 
with all its members participating--subject only to the exception of Sec. 

41, Title 15, USCA, when there is a vacancy,. Notwithstanding the provisions 
of Sec. 1.9 of Title 16 of the Commission’s Rules of Practice and Pro¬ 
cedure, that a majority of the members shall constitute a quorum for the 
transaction of business, the Commission in the instant case seeks to act 
in its quasi-judicial capacity, and, therefore, since its functions are juris- 

72 dictional, it follows that without statutory authority to function through less 
than its full membership, the rule can have no application to a quasi-ju¬ 
dicial proceeding such as here involved. 

The Commission’s quorum rule is, of course (and was apparently 
only so intended to be), applicable to administrative functions of the 
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Commission, as distinguished from its statutory quasi-judicial function. 

The Administrative Procedure Act of 1946, affirmatively states that 
in the exercise of any power or authority, no sanction shall be imposed 
or substantive rule or order be issued, except within jurisdiction dele¬ 
gated to the agency and as authorized by law (Title 5 USCA 1008). Like¬ 
wise, since the Administrative Procedure Act (5 USCA 1006) specifically 
provides that "(2) one or more members of the body which comprises the 
agency”, as one of the three alternatives, shall preside at the taking of 
evidence, and the first category is stated as ”(1) the agency", without 
further qualification, it follows that had it been the intention of Congress 
to delegate quasi-judicial final adjudicatory authority to a majority of the 
Commissioners, Congress would have affirmatively said so, as it did in 
the sole instance cited above. 

The question is jurisdictional. Even though the majority of the 
three Commissioners who did participate, were in unanimous agreement 
and would have prevailed if the absent two members had dissented, yet 
without specific statutory authority to do so, three members of a five man 
Commission cannot alone acquire jurisdiction over the person or the sub¬ 
ject matter. Further, it is entirely possible to believe that if the two 
73 absent members had participated and had strongly disagreed with the 
majority in the discussions of the case, one or more of the approving 
members might have been persuaded to change his views. Counsel under¬ 
stands that is exactly what happened in the case of In the Matter of William 
J. Jaffa, t/a Rex Sales Company, File No. 5520993, before the Commis¬ 
sion on motion to quash the Commission’s subpoena duces tecum directing 
an appearance before an investigator of the Commission. The Commissioner 
whose dissent against affirmation of the subpoena was subsequently adopted 
by the majority (with the result that the subpoena was withdrawn), and who 
is an authority of note on the question of the Constitutional rights of indi¬ 
viduals, did not participate in the instant case. His views and the views of 
his other absent colleague, would have been of great importance on judicial 
review of this case. 

2. The three members functioning as the Commission in this matter, 
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appear to have misinterpreted respondent’s contention as to the appli¬ 
cability of Sec. 9 of the Federal Trade Commission Act (15 USCA 49), 
to these proceedings, particularly with respect to the individual respon¬ 
dent’s testimony given under compulsion of the Commission’s subpoena. 

On a rehearing, respondent is prepared to show that the case relied on 
by the Commission ( Standard Distributors, Inc, v. FTC, 211 F. 2d 7). 
is not applicable, and that the later authority cited by respondent ( Lee 
v. CAB , 225 F. 2d 950) and rejected by the Commission, is directly in 
point. Standard begged the issue. Lee decided it—both as to what is a 
74 penalty or forfeiture within the meaning of an identical statute, and what 
constitutes the grounds for immunity. Lee involved the Administrator’s 
effort to enjoin and prevent the exercise of an airplane pilot’s right to 
engage in the business of piloting airplanes. If the Civil Aeronautics 
Board and the United States Court of Appeals for the District of Columbia 
Circuit had adopted the Administrator’s position, the pilot would have 
been ’’enjoined” from exercising his right, along with others, to engage 
in his chosen business or profession—which is exactly what the Federal 
Trade Commission seeks to do in the instant case. To say that the Court’s 
avoidance of the issue in the Standard case, requires that the Constitutional 
and statutory right of immunity can only be used as a defense against a 
later suit for money penalties, is to say that an airplane pilot who was 
’’enjoined” from flying airplanes in the future on the basis of self-incrimi¬ 
nating evidence, must defy the order before he can test out the question 
of his immunity, which is clearly defined in no uncertain words in both the 
Civil Aeronautics Act and the Federal Trade Commission Act. 

It is an established rule of law, that a person or concern has 
a Constitutional right to engage in business along with others. If by sta¬ 
tute a license or permit is required based upon the application of the 
Government’s police powers (safety, public health, etc.), the revocation 
of that license is a penalty or forfeiture, even though as the Commission 
contends in its decision, the action is injunctive, since it is designed to 
stop further exercise of that basic right. Where the sole evidence upon 
which the revocation is based, is the immunized testimony of the principal. 
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75 the revocation cannot stand. 

Bowles v. Misle, 64 F. Supp. 835, cited by the three Commissioners, 
likewise is not in point. There the records and papers required to be kept 
by a regulated business were sought by the regulating body, under the dis¬ 
covery provisions of the Federal Rules of Civil Procedure, for use as 
proof of the allegations of the regulating body’s complaint filed in a Dis¬ 
trict Court. The Court very aptly pointed out that there is a distinction 
between private books and papers (citing Boyd v. U.S. , 116 U. S. 616) 
and public or quasi-public records, as well as between a private individual 
and a corporate officer (citing Wilson v. U.S ., 221 U.S. 361). Even the 
Court in ordering the discovery in Bowles v. M.lsle, supra, pointed out 
that the limits upon their probative use should be set on the occasion of 
their presentation at the trial, indicating that an order for examination 
of quasi-public records under the rules of discovery was one thing, and 
the only thing involved. And, without any supporting precedent, the Court 
rather ambiguously vouch-safed the idea that a prayer for injunctive re¬ 
lief can hardly be comprehended within the definition of a penalty or for¬ 
feiture! The Lee case, supra, is ample authority to the contrary, and 
under the doctrine of stare decisis is controlling. 

The instant case is also distinguishable from Bowles in two other 
respects. First, the production of ’’records and papers” is not involved, 
since respondent was merely required to involuntarily testify about his 
business and to identify physical exhibits already in the possession of the 

76 prosecution, and, second, the testimony acquired an immunity status, 
immediately upon the witness being sworn on his appearance in answer to 
the subpoena. Respondent is not here contending (as in Bowles) , that he 
should not be required to produce papers and records. He gave his testi¬ 
mony because the law required him to do so, and he is entitled now to 
invoke the immunity privilege granted when he complied with a law which 
compelled him to surrender his Constitutional right and privilege under 
the Fifth Amendment in exchange for an immunity against such testimony 
ever being used to injure and damage him. 

Thus the question to produce or not to produce, is not here involved. 


77 
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The point of respondent’s objection is that since it is conceded (if not, 
it should be) that respondent’s testimony cannot ever be used against him. 
then it cannot be used as a substitute for that substantial, credible evi¬ 
dence which is necessary to support the quasi-judicial order entered herein 
--for it is upon that testimony and that alone, that the order is based. 

To assert that the immunity clause is ’’therefore inapplicable to 
respondent” because ’’proceedings to collect civil penalties for disobedi¬ 
ence (of this order) . . . must be based on independent evidence of mis¬ 
conduct occurring subsequently to issuance (of this order)”, is tantamount 
to saying that a Commissions order based upon incompetent, immunized 
evidence, is not contestable, and that after the order is issued it has the 
same effect as legislative enactment, so that this type of evidence will not 
then be used in prosecuting an action for violation, but that only substan¬ 
tial, credible and competent independent evidence will be offered. In 

other words, the immunity clause (Sec. 9) is. in effect, of no pres¬ 
ent consequence insofar as proceedings before the Commission are con¬ 
cerned, but will be taken into account and recognized only when, and if. 
judicial proceedings are instituted by the Commission--that is to say. by 
avoiding any claim of right to the immunity through the use of independent’* 
evidence at that time. The last paragraph of Sec. 49 of Title 15. USCA. 
does not support such a contention, for to assert a claim of violation of 
an order, there must first be a valid order. In this case, the order and 
decision complained of is based upon findings of fact which are in turn 
based solely upon the immunized testimony. If in the absence of Sec. 9 
from the legislation, respondent had appeared and instead of testifying 
as a witness for the Commission, invoked his constitutional privilege 
against self-incrimination, there would have been no facts from which a 
finding could have been made, in the absence of any "independent evidence. ’’ 
3. The ultimate decision in this case assumes aspects of extreme 
importance to all individuals who are charged under the Federal Trade 
Commission Act, and to the Commission itself, for if the immunity pro¬ 
visions of the Statute are held (as the three Commissioners now in effect 
seem to hold) to be of no avail after self-incriminating testimony is 
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involuntarily given, then individual respondents called to testify as wit¬ 
nesses in support of a complaint in the future, would have no other re¬ 
course than to invoke the Constitutional privileges of the Fifth Amend¬ 
ment, as well as the Fourth Amendment if ’’papers and records” are de¬ 
manded. In the Matter of Jaffa, supra, the Commission forcefully upheld 
the Constitutional rights of citizens to be free of those things which make 
for tyranny in government. Why should not the Commission re-affirm 

78 those rights in the instant case, the same as was done in Lee v. 

C. A. B ., supra. 

4. Collaterally, respondent will show upon a rehearing, that the 
order of the Commission is not sufficient, as drawn, to constitute a valid 
cease and desist order against respondent. This case was instituted and 
it proceeded under the Commission’s Rules of practice, as amended to 
March 1, 1951. Rule 25 thereof requires the Commission to ’’render its 
decision, incorporating therein ... (3) such an order as it may deem 
just and appropriate. ’’ This requirement complies with the mandate of 

o 

the Federal Trade Commission Act (Sec. 5 (b)) that ’’the Commission . . . 
shall make a report in writing in which it shall state its findings as to the 
facts and shall issue . . . an order ... to cease and desist . . .”. (Em¬ 
phasis supplied). The instant order is not such an order. It merely orders 
the respondent to file a report showing compliance ’’with the order to cease 
and desist. ” There is no order ’’issued by the Commission” to cease and 
desist. And while the ’’opinion of the Commission” attached to said order, 
might be construed to be the report required by the Statute, even though 
it reports no findings of fact as such but merely affirms the Hearing Ex¬ 
aminer’s Initial Decision, and expresses an opinion about the order pro ¬ 
posed by him, yet there is no affirmative, formal order to cease and de¬ 
sist set out verbatim in such ’’opinion. ” The ’’proposed” order of the Hear¬ 
ing Examiner could only have become a final, enforceable order if re¬ 
spondent had not appealed, and notwithstanding the provisions of the later 
Rule 24 (b) permitting the Commission to ’’adopt" all or part of the contents 

79 of the Initial Decision, in its decision on an appeal from such Initial 
Decision, there still must be incorporated in any document issued by the 


25 

Commission in connection with its decision, "an order to cease and de¬ 
sist. M The point becomes important when the statutory right of appeal 
provided by Sec. 5 (c) is invoked, for there review is only available to 
’’any person . . . required by an order of the Commission to cease 
and desist. ” The Administrative Procedure Act, Sec. 10, refers to 
final agency action and agency action made reviewable by statute, which 
in this case means a cease and desist order ’’issued by the Commission. ” 
As is well known, the current tendency in the Federal courts is to refuse 
review where there is no final agency order or action, under the doctrine 
of exhaustion of administrative remedies. That is exactly the situation 
now facing respondent. 

WHEREFORE the premises considered, the respondent prays: 

1. That a rehearing before the entire panel of Commissioners be 
granted. 

2. That upon the granting of this petition, the Commission revoke 
the order of February 16, 1956, under the authority of Sec. 5 (b) of the 
Federal Trade Commission Act of 1914, as amended. 

3. That upon a rehearing, the Commission reconsider respondent’s 
appeal from the initial decision and reverse such decision. 

4. And for such other and further relief within the power of the 
Commission to grant, as may be deemed meet and just. 

Oral argument is requested. 

/s Horace J. Donnelly. Jr. 

730 Fifteenth Street. N. W. 

Washington, D. C. 

Attorney for Respondent 

March 5, 1956. 


COMMISSIONERS: John W. Gwynne, Chairman 

Lowell B. Mason 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
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ORDER DENYING PETITION FOR RECONSIDERATION 
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This matter having been heard upon a petition, filed on behalf of 
Carl Drath, respondent herein, requesting the Commission to vacate 
its decision of February 16, 1956, and to reconsider the respondent’s 
appeal from the hearing examiner’s initial decision; and 

The respondent having alleged in support of his request that the 
Commission’s decision is void for the reason that two of the five Com¬ 
missioners did not participate therein; that the respondent is immune 
from an order to cease and desist because he testified in the proceeding 
in response to a subpoena ad testificandum; and that, in any event, the 
Commission’s decision does not include an order to cease and desist as 
required by Section 5 (b) of the Federal Trade Commission Act; and 
The Commission being of the opinion that three members, or a 
simple majority, of the Commission may perform any function which may 
be performed by the entire membership (see Frischer & Co . v. Bakelite 
Corporation, 39 F. 2d 247 (C.C. P. A. 1930), and Frischer & Co. v. Elting, 
60 F. 2d 711 (2d Cir. 1932)); that the case of Lee v. CAB, 225 F. 2d 950 
(D. C. Cir. 1955), was decided by the majority of the court on a ground not 
germane to the instant matter and was therefore improperly cited 
as controlling authority by counsel for the respondent both in oral argu¬ 
ment and in the respondent’s petition for reconsideration, and that an order 
to cease and desist issued by the Commission is not punitive and does not 
subject a party to a ’’penalty” or ’’forfeiture, ” and hence the immunity 
provisions of Section 9 of the Federal Trade Commission Act do not ren¬ 
der the respondent immune from the order issued against him; and that 
the Commission in denying the respondent’s appeal from the hearing ex¬ 
aminer’s initial decision and affirming said decision, thereby adopting it as 
its own, and ordering the respondent to file a report of compliance with the 
order to cease and desist contained therein, did incorporate in its decision 
an order to cease and desist as required by Section 5 (b) of the Federal 
Trade Commission Act: 

IT IS ORDERED that the respondent’s petition for reconsideration 
and his request for oral argument thereon be, and they hereby are, denied. 
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By the Commission, Commissioners Mason and Secrest not partici¬ 
pating. 

/s/ John R. Helm 
Acting Secretary 

ISSUED: March 15, 1956 
(Initials Illegible) 


IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

CARLDRATH, t/a ) 

Broadway Gift Company, Petitioner ) 

v. } No. 13.303 

FEDERAL TRADE COMMISSION, ) 

Respondent ) 

[Filed Aug. 6, 1956] 

SUMMARY OF TESTIMONY BEFORE THE 
FEDERAL TRADE COMMISSION (Attached 
to Prehearing Stipulation) 

Carl Drath, respondent before the Federal Trade Commission, 
appeared in answer to the Commission’s subpoena issued by the Hearing 
Examiner designated by the Commission, and was called as a witness by 
the Commission’s Trial Attorney. After being duly sworn, he testified 
as follows: 

DIRECT EXAMINATION 

My name is Carl Drath and my address is 117 Utterby Road. Mal- 
verne, New York. My business address is 121 East 24th Street (pp. 2-3)*. 
I am engaged in the general merchandise business and have been so en¬ 
gaged for approximately a year and a half. The business is carried on by 
mail, and the merchandise I sell is shipped from New York to purchasers 

* Page references are to the typewritten transcript of testimony included 
in the Transcript of Record. 
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throughout the country, mainly by parcel post (pp. 3-4). Roughly, my 
business has amounted to $5, 000 per month since I have been doing busi¬ 
ness (pp. 5-6). 

In connection with my business I use pull tab catalogs and have used 
them ever since I have been in business. I also have mailed push cards 
in connection with my business (pp. 6-7). 

Commissions Exhibit 1-A, 1-B, 1-C, 1-D and 1-E is a mailing 
made by me in 1953 (pp. 8-9). I sometimes received orders accompan¬ 
ied by the order blank, which is Commissions Exhibit 1-C (pp. 10-11). 

I have mailed out between 50, 000 and 100, 000 push cards (pp. 13-14). I 
get between one and two percent returns from sending out material through 
the mails generally (pp. 20-21). 

Commissions Exhibit 2-A, 2-B and 2-C constitutes a complete 
mailing of one of my pull tab catalogs, including the envelope it goes out 
in and comes back in (p. 22); Commissions Exhibit 3 is a pull tab enclosed 
in one of my mailings (pp. 23-24); Commissions Exhibit 4 is another 
(p. 25); and Commissions Exhibit 5 is another (p. 26). I received orders 
as a result of these mailings, and sometimes received these orders on the 
order blanks on page 2 of the exhibits. Some of these orders were for the 
full amount of the merchandise referred to in the exhibits and some for less 
than the full amount (pp. 27-28), and the number of full orders exceeded 
the number of partial orders (pp. 29-30). I designed the pull tab catalogs. 
The catalogs differ only as to the articles of merchandise (pp. 30-31). 

The early catalogs did not have the grand prize seal (pp. 33-34). I have 
mailed out more than 1,000, 000 catalogs, and am mailing them currently. 

1 get about one percent return on pull tab catalogs (pp. 35-36). I mailed 
Commissions Exhibits 1, 2, 3 and 4 throughout the United States and re¬ 
ceived orders from people throughout the United States (p. 38). Exhibit 

2 was mailed about October, 1953; Exhibit 3 about May, 1953; Exhibit 4 
about January, 1954; and Exhibit 5 in October, 1953 (p. 39). 

Carl Drath resumed the stand and testified further for the Commis¬ 


sion as follows: 
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DIRECT EXAMINATION 

I mailed pull tab catalogs identical to Commissions Exhibit 6. It 
is customary with my company to mail an additional pull tab catalog to 
the person who sends in an order. I offer the incentive of a gift if they 
recommend more customers (pp. 87-88). The person who sends in an 
order gets all the merchandise described in the catalog and also a watch 
and a premium for their trouble and efforts, or they are permitted to de¬ 
duct $10. 00 in cash if they do not want a premium (p. 89). 

I have no knowledge of the transaction with Miss Carbone or the 
transactions of the other two ladies who testified (p. 90). 

Merchandise mailed from my place of business in New York was 
sent by parcel post, mostly, to wherever the customers were located 
(p. 90). 

The purpose of the pull tab catalog is just a sales stimulus, and an 
idea of selling merchandise in a little different way. to present it in a 
little different way (pp. 90-91). 

My mark-up is not the same on the various items listed on Commis¬ 
sion’s Exhibit 5, but varies depending on the cost. All of the items I sell 
for 69f do not cost me the same and all items I sell for 79C do not cost 
exactly the same. In other words, there is a variance in mark-up de¬ 
pending on the individual item (pp. 92-93). 

CROSS EXAMINATION 

I do not sell and distribute merchandise by means of games of chance, 
gift enterprises or lottery schemes. I sell by catalog directly to customers. 
I do not invite customers to take chances on prizes, and have no knowledge, 
outside of what I have learned today, as to what the recipients of my sales 
circular do after they receive the circular. I employ no salesmen or sales 
representatives to sell and distribute my merchandise to the public, and 
I have no sales agents (pp. 93-94). No customer who placed orders re¬ 
lated any incidents as to what they did. I receive orders other than from 
catalogs or on catalog order forms, and receive inquiries about prices 
of specific articles of merchandise (pp. 94-95). 

I have a third class Post Office permit to mail catalogs in unsealed 
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envelopes for postal inspection (pp. 96, 97-98). 

When I receive an order for merchandise, I have no knowledge as 
to where the money in payment therefor came from, and this is true of 
all orders received by mail (p. 98). 

I received an O. K. to mail my catalogs from the Post Office, and 
was told that it was legal. The Post Office constantly accepted my cata¬ 
logs for mailing (pp. 98-99). 

I am appearing here involuntarily in answer to a subpoena served 
upon me by the Commission. I am not appearing out of my own free will 
and accord (p. 102). 

Dorothy Carbone was called as a witness for the Commission, and 
having been first duly sworn testified as follows: 

DIRECT EXAMINATION 

My name is Dorothy Carbone and my address is 207 Inslee Place, 
Elizabeth, New Jersey. I have had transactions with Broadway Gift Com¬ 
pany. I received a catalog and sold half of it, and my sister-in-law’s 
sister sold the other half. I sent the money in and received the merchan¬ 
dise. The type of catalog I am referring to is like Commission’s Exhibit 
2-C. I think it was identical with that exhibit (pp. 42-43). 

I sent the money in and received the gifts, and we gave all the dif¬ 
ferent items to the people that paid for them. There was a grand prize 
and I received a prize too. None of the people to whom I sold the tabs 
refused to pay for them (pp. 44-45). I did not call to the attention of any 
customers the notice on page 4 of Exhibit 2 (a) reading as follows: ’’This 
sheet is given to you absolutely free. If you wish you can use this as a 
sales sheet for your own account. ” I never looked at it until it was shown 
to me by the Commission’s trial attorney (p. 46). Mrs. Mottley awarded 
the watch as a grand prize. She got her friends to take chances and in turn 
gave the money to me, and I sent it to the Broadway Gift Shop (pp. 46-47). 

I later received five more catalogs, which I gave to Mrs. Adams, Mrs. 
Mottley and other friends. There was an offer of a premium to me for 
distributing these catalogs (p. 47). 
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I do not have the pull tab catalog I had myself. I threw it away 
after I received my premium (pp. 48-49). 

CROSS EXAMINATION 

I received a catalog by mail at my address in Elizabeth. New Jer¬ 
sey, from the Broadway Gift Company. I sent an order for merchandise 
by mail, with a postal money order, and received by parcel post the mer¬ 
chandise so ordered. I had no personal contact with anyone connected 
with Broadway Gift Company, and did not go to their offices on East 24th 
Street. The friends I interested in purchasing merchandise were all in 
the State of New Jersey (pp. 50-51). I am not employed by Broadway Gift 
Company, and never accepted an appointment as an agent of that company, 
and am not a sales representative (p. 55). 

REDIRECT EXAMINATION 

The persons who purchased these tabs from me did not know what 
they were going to get until after they pulled the tab. The person who won 
the grand prize did not know that he was going to win it until after the last 
chance was taken (p. 58). 

RECROSS EXAMINATION 

I received other circulars from the Broadway Gift Company. I 
signed my name to every one of them and gave them to friends. The 
Broadway Gift Company said that if I gave them to my friends, and they 
in turn sent their orders in, I would be entitled to another gift. So Mrs. 
Adams and Mrs. Mottley both filled out orders and received their gifts 
(p. 58). 

I did not have to do anything about the catalog when I received it. 
but I was out of work and thought the gifts were nice and didn’t have any¬ 
thing else to do so I started selling them. I had an independent choice: 

I could throw the catalog in the wastebasket or send in an order for the 
merchandise (p. 59). 

Mrs. Mickey Mottley was called as a witness for the Commission, 
and having been first duly sworn testified as follows: 

DIRECT EXAMINATION 

My name is Mrs. Mickey Mottley, 904 Third Avenue. Elizabeth. 
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New Jersey. I am the friend of Miss Carbone, referred to by her in her 
testimony. I have seen a catalog identical to Commission’s Exhibit 2-C. 

It belonged to my sister, Mrs. Adams, and I also got one from Miss Car¬ 
bone. They were alike. I took Miss Carbone’s catalog, which she couldn’t 
finish selling, to work and finished selling them, and the grand prize win¬ 
ner happened to be one man from my shop. I gave Miss Carbone the money 
and she mailed it to the company for the premium (pp. 60-61). I asked 
anyone if they wished to take chances. No one knew who was going to win 
the watch until the last chance was sold, and then it was pulled in front 
of the public. I awarded the watch to the person who drew the winning 
name. I returned the money I received to Miss Carbone, who sent the 
money order out (pp. 62-63). 

CROSS EXAMINATION 

I have never been in contact with the Broadway Gift Company my¬ 
self (p. 64). I just did Miss Carbone a favor of my own free will (p. 65). 

Mrs. Mickey Mottley was recalled as a witness for the Commis¬ 
sion and testified further as follows: 

REDIRECT EXAMINATION 

I am the Mrs. Mottley referred to by Mrs. Adams. My sister 
couldn’t finish selling Commission’s Exhibit 6, so I took it over and sold 
the last of it for her. I awarded the watch to the winner (pp. 77-78). Be¬ 
fore the seals were pulled off Commission’s Exhibit 6, it had seals 
similar to Commission’s Exhibit 2-C. Commission’s Exhibit 6 was Mrs. 
Adams’ sheet and I turned the money over to her and she sent the money. 

I distributed the merchandise to the ones that were taken in my shop. 

The winner of the watch was in my shop. I sold parts of two catalogs, 
one received from Mrs. Adams, and the other from Miss Carbone (pp. 
79-80). 

The only dealings I had with Broadway Gift Company is what Miss 
Carbone gave me, these catalogs. I did not receive them from Broad¬ 
way Gift Company (p. 83). 

Mrs. J. Adams was called as a witness for the Commission, and 
having been first duly sworn testified as follows: 
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DIRECT EXAMINATION 

My name is Mrs. J. Adams and I live at 904 Third Avenue, Eliza¬ 
beth, New Jersey. I never had any transaction with Broadway Gift Com¬ 
pany, but I received merchandise from them for selling the chances. I 
received a pull tab catalog from Miss Carbone, who previously testified. 
Commission’s Exhibit 6 is the catalog I received from Miss Carbone (pp. 
65-66, 67). 

After I received the catalog I filled a few of them, and my sister. 

Mrs. Mottley, sold the rest of them for me. I took some of the chances 
and then people just pulled the tabs. I did not show them the notice which 
appears along side of the catalog. I first noticed it at home, but never gave 
it any thought. I sold about five or six tabs, and received a premium for 
selling them. I got a deep fryer, and for sending the money in within a 
certain length of time I got a bottle of perfume and pearls. Mrs. Mottley 
awarded the watch to the winner (pp. 70-71). 

I remitted the money to Broadway Gift Company by postal money 
order, from Elizabeth, New Jersey. I sent it to New York, and received 
the merchandise by parcel post. It came from New York to my place in 
Elizabeth, (p. 72). 

The person who purchased the tab knew what he was going to get by 
looking at the name and right along side of it is what they are going to get 
(pp. 73-74). 

CROSS EXAMINATION 

I received Commission’s Exhibit 6 from Miss Carbone by hand in 
the State of New Jersey. I have never been in contact with Broadway 
Gift Company by letter, telephone or personal visit to their place of busi¬ 
ness on East 24th Street (p. 74). I was under no compulsion to make a 
purchase of the merchandise from Broadway Gift Company. I had a free 
choice of throwing it in the wastebasket (p. 76). 
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STATEMENT OF QUESTIONS PRESENTED 

! In the opinion of the Federal Trade Commission, respond¬ 
ent, the questions presented by petitioner’s brief are: 

1. Whether it is an unfair act and practice under the Federal 
Trade Commission Act, in connection with the offering for 
sale, sale or distribution of merchandise in interstate com¬ 
merce, to supply to or place in the hands of others pull cards, 
push cards or other lottery devices designed or intended to be 
used in the sale of merchandise to the public. 

2. Whether the Commission in making its findings could 
lawfully consider the testimony of Carl Drath, petitioner, 
adduced by the Commission’s trial attorney under a subpoena 
issued by the Hearing Examiner. 

3. Whether the Commission, composed of five Commis¬ 
sioners, can issue a valid order to cease and desist where only 
three Commissioners, who voted unanimously for the order, 
heard and decided petitioner’s appeal from the Hearing Ex¬ 
aminer’s initial decision. 

(i) 
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SSJmteii States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,303 


Carl Drath, t/a Broadway Gift Company, petitioner 

v. 

Federal Trade Commission, respondent 


ON PETITION TO REVIEW AN ORDER OF TEE FEDERAL TRADE 

COMMISSION 


BRIEF FOR RESPONDENT 
counterstatement of the case 

The Hearing Examiner’s initial decision in this case, affirmed 
by the Commission on petitioner’s appeal, was issued on Sep¬ 
tember 14,1955, pursuant to a Commission complaint, answer, 
hearings, oral argument and proposed findings. The comr 
plaint charged that petitioner had engaged in unfair acts and 
practices in violation of the Federal Trade Commission Act 1 
through the use* of lottery schemes or games of chance in the 
interstate sale and distribution of petitioner’s merchandise 

1 The pertinent provisions of the Act are as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in commerce, are hereby 
declared unlawful. * * * 

“(6) The Commission is hereby empowered and directed to 
prevent persons, partnerships, or corporations * * * from using 
unfair methods of competition in commerce and unfair or decep¬ 
tive acts or practices in commerce. 1 ' G6 Stat. 632, 15 U. S. C. §45 
(a) (1) (6). 


(1) 



2 


(App., pp. 4-11). 2 As we understand petitioner’s brief, the 
facts shown by the record, and reflected by the Examiner’s 
findings (App., pp. 13-16). are not here contested. They are 
summarized briefly below, with appropriate citation to the 
record. 

Petitioner is an individual trading as Broadway Gift 
Company, with principal place of business in New York, New 
York. He is engaged in selling and distributing in interstate 
commerce articles of merchandise including cameras, watches, 
jewelry, safety razors and various household and toilet articles. 
In selling and distributing his merchandise petitioner employs 
two types of lottery devices, commonly known as pull cards 
and push cards (App., pp. 14-15, 27-28). 

Petitioner’s pull cards appear on the last page of a circular 
or catalog (CX 2-C, 3, 4, 5) mailed by petitioner to members 
of the public, whom he regards as prospective distributors 
of his merchandise. The circular contains full instructions 
as to the use to be made of the lottery device, pictures and 
descriptions of articles of merchandise offered as a prize or 
compensation to the operator of the device, and an order 
blank for merchandise (App., pp. 14-15, 28, 30, 31). 

The pull card (see, e. g., CX 2-C) contains a number of 
partially perforated tabs under each of which is a feminine 
or masculine name, the name of one of the articles of mer¬ 
chandise listed in the circular, and the price of the article. 
This information is concealed from view until the tab is 
pulled, and persons purchasing the chances have no knowledge 
as to the article they are to receive or the Rrice to be paid 
until the tab has been pulled from the card. Persons taking 
chances pay to the individual circulating the card the amount 
specified under the tab, and their names are written on the 

2 References are to the Joint Appendix, printed at the conclusion 
of petitioner’s brief, which includes, among other documents, a 
prehearing stipulation (App., pp. 1-4) and an agreed summary 
of the testimony (App., pp. 27-33). The stipulation was ap¬ 
proved and ordered filed by Judge Wilbur K. Miller on August 6, 
1956 (App., p. 4), as the result of a prehearing conference. It 
provides (App., p. 2) that the exhibits may be quoted and referred 
to in briefs and on oral argument, without printing. 
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^circular in the space provided opposite the feminine or 
culine name and the name of the article of 
appearing under the tab. The pull card also contains a 
seal which conceals a name corresponding to one of the 
beneath the tabs. The person who by chance pulls the 
concealing this name receives a watch as a prize (App., 
pp. 14-15, 30, 32). 

After all the chances have been sold the operator of the 
card will have received $27.86. He remits this amount t)o 
petitioner with the order blank and receives from petitioner 
the merchandise, including the watch. The merchandise is 
distributed to the persons entitled thereto, and the watch is 
delivered to the person who by chance has pulled the feminine 
-or masculine name which appears under the master seal. The 
individual circulating the card receives as compensation an 
article of merchandise selected by him from several articles 
described in the circular, or in lieu thereof he may retain when 
submitting the order $10.00 of the amount he has receive)! 
in the sale of chances (App., pp. 28, 29, 30, 32, 33; CX 2-C). 

Petitioner’s push cards (CX 1-D) are distributed by mail 
to members of the public, together with a circular (CX 1-E) 
describing a camera which is to be given as the main prizQ, 
an order blank (CX 1-C), and a return envelope (CX 1-B) 
addressed to petitioner. Full instructions as to the use ojf 
the push card are contained on the card and the order blank. 
The card contains 36 partially perforated discs, each of which 
bears a feminine or masculine name, and each of which conj- 
ceals a number which is not revealed until the disc has been 
pushed. Legends on the card state: “No. 1 pays W, No. 9 
pays 9tf, No. 28 pays 28tf, all others pay 29tf—none higher.f 
and “No. 1 and No. 9 each receive a handsome fountain pen.*’ 
Persons taking chances pay in accordance with the legend 
and their names are written on the reverse side of the card 
opposite the feminine or masculine name pushed. The card 
also contains a master perforated disc, concealed beneath 
which is a name corresponding to one of the names appearing 
on the other discs. The master disc is not pushed until all 
.the chances have been sold (App., pp. 15, 28; CX 1-C, 1-D)j 
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After all the chances have been sold, the person circulating 
the card will have received $9.95. He remits this amount to 
petitioner and receives from him two cameras and two foun¬ 
tain pens. The person who by chance pushed the disc bearing 
the same name as that concealed under the master disc receives 
a camera, and each of the persons who by chance pushed the 
discs bearing numbers 1 and 9 receives a fountain pen. The 
person who operated the card retains the other camera as 
compensation for selling the chances (App., p. 15; CX 1-C, 
1-D). 

Petitioner testified that he had been in business for about 
one and one-half years, and during that period had “mailed 
out” between 50,000 and 100,000 push cards and more than 
1,000,000 pull cards. He stated that his return on pull cards 
was about one percent and between one and two percent “from 
sending out material through the mails generally” (App., 
pp. 27-28). 

On the basis of these facts, the Hearing Examiner con¬ 
cluded that petitioner supplies to and places in the hands of 
others lottery devices for use in selling his merchandise, that 
his methods of selling merchandise contemplate and involve 
the use of lotteries or games of chance, and that such methods 
are contrary to an established public policy of the United 
States. He concluded further that petitioner’s practices are 
to the prejudice of the public and constitute unfair acts and 
practices in commerce under the Federal Trade Commission 
Act. He issued an appropriate order to cease and desist, the 
form of which is not here contested (App., pp. 15-16). 

The Commission, on February 16, 1956, after receiving 
briefs and hearing oral argument, issued its opinion and order 
denying petitioner’s appeal and affirming the initial decision 
of the Hearing Examiner (App., pp. 16-19). Only three of 
the five Commissioners participated in the decision on the 
appeal, the three voting unanimously for affirmance. On the 
basis of this alleged defect in the consideration of the appeal, 
petitioner filed with the Commission a petition for reconsid¬ 
eration and rehearing (App., pp. 19-25), which was denied on 
March 15,1956 (App., pp. 25-27). Thereafter, petitioner filed 
in this Court his petition to review the Commission’s order. 
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SUMMARY OF ARGUMENT 

I. Selling merchandise in interstate commerce by means of 
lotteries is against the public policy of the United States and 
violates Section 5 of the Federal Trade Commission Act. This 
is the law declared by the Supreme Court and ten Unite^ 
States Courts of Appeals, including this Court, which have 
ruled on the question. It is likewise a violation to place in 
the hands of others the means of violating the Act. 

II. The fact that petitioner testified pursuant to a Com¬ 
mission subpoena did not prevent the Commission from con-) 
sidering his testimony in making its findings and did not furnish 
him with immunity from the issuance of an order to cease and 
desist. The immunity provision of Section 9 of the Act applies 
solely to the imposition of a “penalty or forfeiture” because of 
the matters as to which a witness testifies. Commission cease 
and desist orders are purely remedial and preventative: they 
are not punitive and do not involve a forfeiture. Such orders 
become “final” by lapse of time or Court affirmance. A sub-j 
sequent suit in the District Court for civil penalties for violas 
tion of a final order of the Commission necessarily depends 
upon evidence of violation after the order becomes final. 

III. The Commission is authorized by the Act to make rules 
and regulations for the purpose of carrying out its provisions^ 
Its rule that a majority of the Commissioners shall constitute 
a quorum, in existence since the Commission was created, is 
a valid and necessary provision for the expeditious performance) 
of the Commission’s statutory functions. The rule conforms 
to the common law rule that, in the absence of a controlling) 
statutory provision, a majority of the members of a body con J 
stitutes a quorum for the transaction of business. The unani¬ 
mous action affirming the Hearing Examiner s initial decision 
by three Commissioners, the other two not participating ini 
petitioner’s appeal, was valid and lawful. 

ARGUMENT 

Section 3 of the petitioner’s argument is headed: “There is 
no substantial, credible evidence in the record to support the! 
Commission’s order” (Br., p. 12). This is similar to one of 
the issues agreed upon in the prehearing stipulation, as fol-| 
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lows: “Whether the Commission’s findings are supported by 
substantial evidence” (App., p. 1). 

It should be noted that we have omitted this issue in our 
statement of questions presented, the reason being that peti¬ 
tioner does not argue the point either in Section 3 of its argu¬ 
ment or elsewhere. Petitioner’s Section 3 (Br., pp. 12-14) is 
devoted to an argument that if the testimon}' of Carl Drath, 
petitioner, is disregarded, there is no other substantial evidence 
in the record to support the Commission’s findings. He ap¬ 
pears to concede that if his testimony is considered there is 
substantial evidence to support the findings. Under Section 2 
of this brief (infra, pp. S-12), we show that the Commission 
w*as entitled to rely upon the testimony of petitioner, and, if 
this is so, there is no contest as to the substantiality of the 
evidence. 

I 

It is an unfair act and practice under the Federal Trade Com¬ 
mission Act, in connection with the offering for sale, sale or 
distribution of merchandise in interstate commerce, to sup¬ 
ply to or place in the hands of others pull cards, push cards 
or other lottery devices designed or intended to be used in 
the sale of merchandise to the public 

On page 8 of his brief, under a heading wholly foreign to any 
of the issues agreed upon in the prehearing stipulation (App., 
pp. 1-2), petitioner concedes that this Court in Seymour Sales 
Company v. Federal Trade Commission , 94 U. S. App. D. C. 
403, 216 F. 2d 633 (C. A. D. C., 1954), cert, denied 34S U. S. 
928 (1955), “upheld the right of the Commission to issue a cease 
and desist order against the same type enterprise as here in¬ 
volved.” He further concedes that this Court held, in U. S. 
Printing & Novelty Co., Inc. v. Federal Trade Commission, 92 
U. S. App. D. C. 298, 204 F. 2d 737 (C. A. D. C., 1953), cert, 
denied 346 U. S. 830 (1953), that United States v. Halseth, 342 
U. S. 277 (1952), is not controlling as to the Commission’s 
power to prevent the interstate sale of merchandise by means of 
lottery methods. He states that he “would be presumptuous to 
argue at length the question of the right of the Commission to 
issue such an order,” but seeks to adopt by reference the argu- 
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ment made in the briefs, and rejected by this Court, as to the 
Halseth case by petitioners in U. S. Printing <St Novelty, supra, 
and in Hamilton Mfg. Co. v. Federal Trade Commission , 90 
U. S. App. D. C. 169,194 F. 2d 356 (C. A. D. C., 1952). 

We are not called upon to answer arguments made in other 
briefs in other cases, but point out briefly that the Halseth case 
is not in point. 

That case held only that the mere mailing of lottery devices 
does not constitute the operation of a lottery and therefore does 
not violate a criminal statute prohibiting the mailing of any 
“letter, package, postal card or circular concerning any lot* 
tery * * * or similar scheme offering prizes dependent in whole 
or in part upon lot or chance.” 35 Stat. 1129, 18 U. S. C[ 
§ 1302. This Court has specifically held on two occasions that 
reliance upon the Halseth case in Commission lottery cases is 
misplaced. U. S. Printing & Novelty, supra ; Seymour Sales 
Company, supra . To the same effect, see Lichtenstein v. Fedl 
eral Trade Commission, 194 F. 2d 607,611 (C. A. 9.1952), cert- 
denied 344 U. S. 819 (1952). 

Petitioner also relies upon Federal Communications Com r 
mission v. American Broadcasting Co., Inc., 347 U. S. 284 
(1954), which so clearly is not in point that it scarcely needs 
discussion. There, the Supreme Court held that the Federal 
Communications Commission was properly enjoined by a dis¬ 
trict court from enforcing regulations which interpreted the sor 
called “give-away” programs conducted by broadcasting sta¬ 
tions as being a violation of a criminal statute prohibiting the 
broadcasting of “any lottery, gift enterprise, or similar scheme, 
offering prizes dependent in whole or in part upon lot or chance 
* * *.” 18 U. S. C. § 1304. The basis for the Court’s decision 
was that there was no consideration involved in the give-away 
programs, and therefore one of the three essential elements of ja 
lottery—prize, consideration and chance—was absent. Here, 
it is perfectly plain that the consideration was the purchase 
price paid for the chance to win the prize offered. Wolf y. 
Federal Trade Commission, 135 F. 2d 564, 566-567 (C. A. 7. 
1943). 

There can be no question that the use of lottery devices ip 
the interstate sale of merchandise is contrary to public policy 
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and violates the Federal Trade Commission Act. Federal 
Trade Commission v. R. F. Keppel & Bro., Inc., 291 U. S. 304 
(1934). And it is an unfair act or practice to place in the 
hands of others the means of violating the Federal Trade 
Commission Act. Federal Trade Commission v. Winsted 
Hosiery Co., 258 U. S. 483, 494 (1922). Commission lottery- 
orders have been sustained by every United States Court of 
Appeals except that for the First Circuit, where no such order 
has been reviewed. 3 

II 

The Commission in making its findings could lawfully consider 
the testimony of Carl Drath, petitioner, adduced by the Com¬ 
mission’s trial attorney under a subpoena issued by the 
Hearing Examiner 

In Section 3 of his brief (pp. 12-14) petitioner argues that if 
his own testimony is eliminated “there is no substantial evi¬ 
dence upon which to base the findings” (Br., p. 13). He does 
not contend that if his testimony is considered the record is 
lacking in substantial evidence. While we think there was 

3 Hamilton Mfg. Co. v. Federal Trade Commission , 90 U. S. 
App., D. C. 169,194 F. 2d 346 (C. A. D. C., 1952); U. S. Printing 
<C‘ Novelty Co., Inc. v. Federal Trade Commission, 92 U. S. App. 
D. C. 298, 204 F. 2d 737 (C. A. D. C., 1953), cert, denied 346 U. S. 
830 (1953); Seymour Sales Company v. Federal Trade Commis¬ 
sion, 94 U. S. App. D. C. 403, 216 F. 2d 633 (C. A. D. C., 1954), 
cert, denied 348 U. S. 928 (1955); Jacob Colon v. Federal Trade 
Commission , 193 F. 2d 179 (C. A. 2,1952), cert, denied 344 U. S. 
823 (1952); Globe Cardboard Novelty Co., Inc. v. Federal Trade 
Commission, 192 F. 2d 444 (C. A. 3,1951); Consolidated Mfg. Co. 
v. Federal Trade Commission, 199 F. 2d 417 (C. A. 4,1952); Hill 
v. Federal Trade Commission, 124 F. 2d 104 (C. A. 5, 1941); 
Chas. A. Brewer & Sons v. Federal Trade Commission, 158 F. 2d 
74 (C. A. 6, 1946); Jaffe v. Federal Trade Commission, 139 F. 2d 
112 (C. A. 7, 1943), cert, denied 321 U. S. 791 (1944); Zitserman 
v. Federal Trade Commission, 200 F. 2d 519 (C. A. 8, 1952); 
Lichtenstein v. Federal Trade Commission, 194 F. 2d 607 (C. A. 9, 
1952), cert, denied 344 U. S. 819 (1952); Gay Games, Inc. v. Fed¬ 
eral Trade Commission, 204 F. 2d 197 (C. A. 10, 1953). 
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substantial evidence to support the findings without reference 
to petitioner’s testimony (see App., pp. 30-32), the Commis¬ 
sion considered the “entire record” (App., p. 18), including 
petitioner’s testimony, and, as we shall show, was entitled to 
do so. 

Petitioner was subpoenaed by the Hearing Examiner at the 
instance of the Commission’s trial attorney and testified on 
both direct and cross examination (App., pp. 27-30). Al¬ 
though at the close of his testimony on cross examination he 
said that he was appearing involuntarily in answer to the sub¬ 
poena and not of his own free will and accord (App., p. 30), he 
did not resist the subpoena or claim a privilege against selfH 
incrimination; instead he responded freely to the questions) 
propounded both on direct and cross examination. He con¬ 
tends (Br., pp. 9-11) that since he testified under a subpoena 
the Commission could not lawfully consider his testimony in 
making its findings, and that he is somehow “immune” to the 
issuance of an order to cease and desist. His argument is 
founded upon the following provision of Section 9 of the Fed¬ 
eral Trade Commission Act (38 Stat. 723; 15 U. S. C. § 49) :j 

No person shall be excused from attending and| 
testifying or from producing documentary evidence 
before the commission or in obedience to the subpoena 
of the commission on the ground or for the reason thatj 
the testimony or evidence, documentary or otherwise,! 
required of him may tend to criminate him or subject 
him to a penalty or forfeiture. But no natural person 
shall be prosecuted or subjected to any penalty or for-j 
feiture for or on account of any transaction, matter, 
or thing concerning which he may testify, or produce! 
evidence, documentary or otherwise, before the Com¬ 
mission in obedience to a subpoena issued by it: Pro¬ 
vided, That no natural person so testifying shall be! 
exempt from prosecution and punishment for perjury| 
committed in so testifying. 

The quoted portion of the statute specifically states that! 
no person shall be “excused” from testifying in obedience to| 
the Commission’s subpoena on the ground that the testimony! 


I 
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may “tend to criminate him or subject him to a penalty or 
forfeiture.” Since under the provision petitioner would not 
have been excused from testifying even if he had so requested, 
it follows that his testimony may be considered by the Com r 
mission in making its findings unless to do so would be to sub¬ 
ject him to a “penalty or forfeiture.” 

And petitioner could not possibly under this provision be 
subjected to a penalty or forfeiture on the basis of his testi¬ 
mony. Section 5 of the Act, 15 U. S. C. § 45, contemplates 
the issuance by the Commission of an order to cease and desist 
from engaging in practices found to be unlawful, and provides 
for the finality of the order upon lapse of time or Court affirm¬ 
ance. Proceedings to collect civil penalties for disobedience 
of “final” Commission orders, which are brought by the Attor¬ 
ney General in the name of the United States in the District 
Court, must be based upon independent evidence of violation 
of the order to cease and desist subsequent to the date the 
order becomes final. 

Petitioner cites two cases in support of his contention that 
he was “immune” to the issuance of an order to cease and 
desist, United States v. Minker, 350 U. S. 179 (1956) and 
Lee v. Civil Aeronautics Board, 96 U. S. App. D. C. 299, 225 
F. 2d 950 (C. A. D. C., 1955), neither of which has any appli¬ 
cation here. 

The Minker case arose under Section 235 (a) of the Immi¬ 
gration and Nationality Act of 1952, 66 Stat. 198, which pro¬ 
vides that any immigration officer “shall have power to require 
by subpena the attendance and testimony of witnesses before 
immigration officers * * * relating to the privilege of any person 
to enter, reenter, reside in, or pass through the United States 
or concerning any matter which is material and relevant to 
the enforcement of this Act and the administration of the 
Service, and to that end may invoke the aid of any court of 
the United States.” The question was whether the persons 
who were the subject of denaturalization investigations, which 
looked toward the institution of denaturalization proceedings, 
were “witnesses” within the meaning of that word as used in 
the statute, and could therefore be compelled to testify under 
subpenas. The Court pointed out (p. 187) that denaturaliza- 
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tion of citizens may result in “loss of both property and life; 
or of all that makes life worth living.” It held only that ithe 
word “witnesses” as used in the statute did not include persons 
who were themselves the subject of denaturalization investi¬ 
gations. There is no similarity between the holding in the 
Minker case and petitioner’s contention here that he is immune 
to the issuance of a Commission order. 

The other case upon which petitioner relies is the dissenting 
opinion in Lee v. Civil Aeronautics Board, supra. There, the 
Administrator of Civil Aeronautics brought proceedings bef|ore 
the Civil Aeronautics Board for the suspension of the certifi¬ 
cates of two pilots because of careless flying. The pilots were 
subpoenaed and claimed the privilege of the self-incrimination 
clause of the Fifth Amendment, but were directed to testify 
and did so. The Board held it could not suspend because the 
pilots had been compelled to testify against themselves in vio¬ 
lation of the Fifth Amendment and the immunity provision of 
Section 1004 (i) of the Civil Aeronautics Act of 1938, as 
amended. 52 Stat. 1021, 49 U. S. C. § 644 (i). The Admin¬ 
istrator sought review, and the majority of the Court dis¬ 
missed because the Administrator was not a person “disclos¬ 
ing a substantial interest” in the Board’s order, as required by 
the statute, and therefore had no standing to petition for Re¬ 
view. Judge Prettyman dissented, believing the Administrator 
had the interest in the matter required by the statute. He 
held, however, that the Board was correct in dismissing the 
proceedings because the action sought was “purely punitive” 
and to cancel the pilots’ licenses would be to subject them to a 
forfeiture in violation of the statute and the Fifth Amendment. 

As the Commission held (App., pp. 18, 26), Judge Pretty- 
man’s dissenting opinion in the Lee case is not in point. Since 
Commission orders to cease and desist are “purely remedial 
and preventative,” Chamber of Commerce of Minneapolis v. 
Federal Trade Commission, 13 F. 2d 673, 685 (C. A. 8, 1926)); 
Standard Container Manufacturers' Ass’n., Inc. v. Federal 
Trade Commission, 119 F. 2d 262, 265 (C. A. 5, 1941); Amer¬ 
ican Chain & Cable Co., Inc. v. Federal Trade Commission, 
142 F. 2d 909, 911 (C. A. 4, 1944); Dorfman v. Federal Trade 
Commission, 144 F. 2d 737, 739 (C. A. 8, 1944), and quite ol|)- 
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viously are not punitive in nature and involve no for¬ 
feiture, Royal Baking Powder Co. v. Federal Trade Commis¬ 
sion, 281 Fed. 744, 745 (C. A. 2, 1922), petitioner’s contention 
is without merit. As this Court said in Ritholz v. March, 
70 U. S. App. D. C. 283, 285, 105 F. 2d 937, 939 (C. A. D. C., 
1939): 

The [Federal Trade] Commission is not seeking to 
penalize appellants for prior acts but, as we have seen, 
is carrying on an administrative proceeding which at 
most can result in an order prospective in effect. 

Clearly, petitioner has no “immunity” to the issuance of the 
order to cease and desist because of his having testified under 
a subpoena. The exact question was raised in Standard Dis¬ 
tributors, Inc. v. Federal Trade Commission, 211 F. 2d 7, 14 
(C. A. 2,1954), where the Court said: 

It has also been argued that he was entitled to 
immunity under Section 9 of the Act because he was 
subpoenaed by the Commission and testified under 
subpoena at the hearings before the trial examiner. As 
this is undoubtedly a civil proceeding which at this 
stage does not involve more than the determination as 
to whether a cease and desist order of the Commission 
is lawful, and shall become final, this argument in all 
respects is premature. Nor do we reach the question 
of the excessiveness of the penalties which may be 
imposed for violation of the order after it becomes final. 
There can, of course, be no violation of the order until 
after it does become effective and then these petitioners 
will have the right to a lawful hearing on any charges 
of violation made against them with the correlative 
right to raise whatever issues may be pertinent by way 
of defense. Not until some such violation has been 
proved may they be subjected to any penalty. 
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The Commission, composed of five Commissioners, can issue a 
valid order to cease and desist where only three Commis¬ 
sioners, who voted unanimously for the order, heard and 
decided petitioner’s appeal from the Hearing Examiner’s 
initial decision 


Only three of the five Commissioners participated in the con¬ 
sideration of petitioner’s appeal from the Hearing Examiner’s 
initial decision. Only three heard oral argument (Transcript 
of Record, p. 234), at which time petitioner made no objection 
to the absence of the other two Commissioners and thus silently 
acquiesced to a hearing by only three Commissioners. After 
a decision adverse to petitioner, however, in which all thrtee 
participating Commissioners voted to affirm the Hearing Ex¬ 
aminer’s initial decision, petitioner filed a petition for recon¬ 
sideration and rehearing (App., pp. 19-25) on the ground that 
two of the five Commissioners did not participate in the de<p- 
sion. The Commission denied this petition (App., pp. 25-27[), 
and petitioner has raised the point here. 

Petitioner’s argument is based upon Section 1 of the Federal 
Trade Commission Act, 15 U. S. C. § 41, which provides that 
the Commission “shall be composed of five commissionerjs” 
and that “A vacancy in the commission shall not impair the 
right of the remaining commissioners to exercise all the powe)rs 
of the commission.” He contends that this provision is juris¬ 
dictional, but concedes that if the two absent Commissioners 
had participated and dissented the three who voted for affirm¬ 
ance of the Hearing Examiner’s initial decision would have 
prevailed. He cites no authority in support of his argument. 

The statute does not specify the number of members thkt 
shall constitute a quorum. But since its creation the Com¬ 
mission has considered that it, like other bodies created by 
statute where no provision is made as to a quorum, has the 
power to act where a majority of its members are present. 4 


4 Because of unavoidable absences due to official duties in other 
cities, necessary administrative functions, illnesses, and other 
causes, it is physically impossible, unless the performance by the 


I 
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Rule 1 of the first rules of practice adopted by the Commis¬ 
sion provided: “Three members of the Commission shall con¬ 
stitute a quorum for the transaction of business.” Annual 
Report, Federal Trade Commission, Fiscal Year Ending June 
30,1916, p. 49. A similar provision has continuously appeared 
in the Commission’s rules; its present rule in this respect pro¬ 
vides: “A majority of the members of the Commission shall 
constitute a quorum for the transaction of business.” 16 CFR, 
1955 Supp., 1.9. The Commission is authorized by Section 6 
(g) of the Federal Trade Commission Act (15 U. S. C. § 46 
(g)) “to make rules and regulations for the purpose of carry¬ 
ing out the provisions of this Act,” and its rules have the force 
and effect of law. E. Griffiths Hughes, Inc. v. Federal Trade 
Commission, 61 U. S. App. D. C. 386, 387, 63 F. 2d 362, 363 
(C. A. D. C., 1933); Hill v. Federal Trade Commission, 124 
F. 2d 104, 106 (C. A. 5,1941); Kritzik v. Federal Trade Com¬ 
mission, 125 F. 2d 351,352 (C. A. 7,1942). 

The Commission’s rule as to a quorum conforms to the com¬ 
mon law rule. The courts have consistently held that in the 
absence of a controlling statutory provision a simple majority 
of the members composing a body constitute a quorum for the 
purpose of transacting business, and a majority of those present 
can act for the body. 5 A case squarely in point is Frischer & 
Co., Inc. v. Bakelite Corporation, 39 F. 2d 247 (C. C. P. A., 
1930), cert, denied 282 U. S. 852 (1930), involving the United 
States Tariff Commission. That Commission was created by 
Sections 700-709 of the Act entitled “An Act To increase the 
revenue, and for other purposes,” approved September 8,1916. 

Commission of its statutory functions is to be considerably de¬ 
layed, for all Commissioners to be present for all oral arguments 
and to participate in all decisions. 

5 Frischer <& Co ., Inc. v. Eltmg , 60 F. 2d 711, 714-715 (C. A. 2, 
1932), cert, denied 287 U. S. 649 (1932); Cooley v. O'Connor, 12 
Wall. 391,398 (1870); McCormick v. Board of Education, 58 N. M. 
648,274 P. 2d 299,307-308 (Sup. Ct. N. M., 1954); HiU v. Ponder, 
221 N. C. 58,19 S. E. 2d 5, 8 (Sup. Ct. N. C., 1942); EUison v. 
City of Haverhill, 309 Mass. 350, 35 N. E. 2d 202 (Sup. JucL Ct. 
Mass., 1941). See Colombia v. Cauca Company, 190 U. S. 524, 
528 (1903). 
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39 Stat. 756, 795-798. Section 700 of the Act provided that 
the Commission “shall be composed of six members” and that 
“A vacancy shall not impair the right of the remaining mem- j 
bers to exercise all the powers of the commission.” The Act j 
contained no provision as to the number of members necessary 
to constitute a quorum. It will be noted that in all material 
respects the quoted provision is identical with the provision 
of Section 1 of the Federal Trade Commission Act, relied upon 
by petitioner. In holding that in the absence of a controlling 
statutory provision a majority of the members of the United 
States Tariff Commission constituted a quorum for the trans¬ 
action of business, the Court of Customs and Patent Appeals 
said the following (39 F. 2d at 254-255): 

Where a governmental body has been created by law, 
consisting of more than one person, whether legislative, 
judicial, or administrative, unless the number neces¬ 
sary to constitute a quorum is fixed by law, it has 
usually been held that a majority of the persons consti¬ 
tuting such body shall constitute such quorum and may 
transact the business for which it is organized. Some 
jurisdictions have held to the contrary in discussing 
the powers of courts, but the great bulk of legal author¬ 
ity is as above stated. This doctrine is also subject to 
the further limitation that where the authority is given 
jointly to several persons in the matter of some private 
agency, these persons must act jointly or their actions 
are invalid. The rule is otherwise when the authority 
is of a public nature; in such cases the authority may 
be executed by a majority. 

The Commission has always considered that it had the power 
to act through a majority of its members; it has often acted 
where a majority but less than all of the Commissioners were 
present; and it has issued many split decisions. As far as 
we know the question of its power so to act has never before 
been raised, and petitioner’s argument is without merit. 
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CONCLUSION 

For the foregoing reasons the Commission’s order to cease 
and desist was properly entered and should be affirmed and 
enforced. 6 

Respectfully submitted. 

Earl W. Kintner, 

General Counsel, 
Robert B. Dawkins, 

Assistant General Counsel, 

J. B. Truly, 

Attorney, 

Attorneys for Federal Trade Commission. 


6 “To the extent that the order of the Commission is affirmed, 
the court shall thereupon issue its own order commanding obedi¬ 
ence to the terms of such order of the Commission.” Federal 
Trade Commission Act, Sec. 5 (c), 52 Stat. 113,15 U. S. C. 45 (c). 
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No. 13,303 


CARL DRATH, 
t/a Broadway Gift Company, 

Petitioner, 

v. 

FEDERAL TRADE COMMISSION, 

Respondent. 


PETITION FOR REVIEW OF ORDER OF 
FEDERAL TRADE COMMISSION 


REPLY BRIEF FOR PETITIONER 


I. 

Reply to Respondents contention with respect to the sub ¬ 
stantiality of the evidence . 

On pages 6 and 8 of its brief, respondent contends that petitioner 
appears to concede that if the involuntary testimony of petitioner can 
properly be considered by the Commission, there is substantial evidence 
to support its findings, and if that is so there is no contest as to the sub* 
stantiality of the evidence. Respondent has misconstrued petitioner's 
position in this respect, for on page 13 of petitioner's brief, petitioner 
specifically contends that there is nothing in the record to establish that 
the proceeding is in the public interest (as charged in the Commission's 
complaint—see App. p. 5), and further contends that the conclusions of 


the Initial Decision that the practice is to the prejudice of the public and 
constitutes an unfair act and practice in commerce, are unsupported by 
substantial evidence. 

In this connection, it should be noted that Judge Fahy of this Court 
in his opinion in Seymour Sales Co . v. Federal Trade Commission, 

94U.S. App. D.C. 403, 216 F. 2d 633, cert, denied 348 U.S. 928, 
footnoted an observation that no separate argument was made by peti¬ 
tioner there that the Commission's conclusion that the practices were to 
the prejudice and injury of the public, was unsupported. Petitioner here 
does make that argument under the general heading in his brief that there 
is no substantial, credible evidence in the record to support the Commis¬ 
sion's order (Petitioner's Br. pp 12-14). Since the order can only be 
validly based upon findings of fact which must be supported by substan¬ 
tial evidence, it is clear that petitioner has raised this issue as to these 
points, in addition to the contention that his immunized testimony may 
not be used as a substitute for independent, substantial evidence. 

n. 

Reply to Respondent's contention that the case of United 

States v. Halseth is not in point . 

On page 7 of its brief, respondent seeks to dispose of petitioner's 
Argument 1 (Petitioner's Br. p 8), on the ground that United States v. 
Halseth, 342 U.S. 277, only held that the mere mailing of lottery devices 
does not constitute the operation of a lottery and therefore does not vio¬ 
late the criminal statute there involved. Respondent relies on this Court's 
holding in U.S. Printing & Novelty Co., Inc , v. Federal Trade Com¬ 
mission , 92 U.S. App. D.C. 298, 204 F. 2d 737, cert, denied 346 U.S. 
830, and Seymour Sales Company v. Federal Trade Commission , supra, 
and to the decision of the Ninth Circuit in Lichtenstein v. Federal Trade 
Commission, 194 F.2d 607, 611, cert, denied 344 U.S. 819. 



Respondent further (Respondent's Br. pp 7, 8) categorically states that 
there can be no question that the use of lottery devices in die interstate 
sale of merchandise is contrary to public policy and violates the Federal 
Trade Commission Act (citing Federal Trade Commission v. R. F. Keppel 
& Bro., Inc. , 291 U.S. 304), and that it is an unfair act and practice to 
place in the hands of others the means of violating the Federal Trade 
Commission Act (citing Federal Trade Commission v. Wins ted Hosiery 
Co ., 258 U.S. 483, 494). Both of these cases arose under the Federal 
Trade Commission Act of 1914, before its amendment in 1938 (Act of 
March 21, 1938, c. 49, sec. 3, 52 Stat. Ill), which added to die earlier 
and single prohibition ("unfair methods of competition in commerce* 1 ), 
the present language ("unfair or deceptive acts or practices in commerce* 1 ). 

Thus, in both the Keppel and Wins ted Hosiery Co . cases, supra, 
it was an unfair method of competition which was before the Court, with 
the existence of competition in interstate commerce the controlling fac¬ 
tor in passing on the matter of public policy. The Wins ted Hosiery Co. 
case dealt with fraud in the misrepresentation of dishonest goods, die 
Court stating that the doctrine that a person is a wrongdoer who so fur¬ 
nishes another with the means of consummating a fraud, has long been a 
part of the law of unfair competition. In the Keppel case, the lottery features 
which made the competition unfair against other candy manufacturers who 
did not use such methods or devices, were incorporated into the manufac¬ 
turer's packages of candy. The unfairness of the method employed resulted 
from the fact that "a large share of the industry holds out against the de¬ 
vice, despite ensuing loss in trade, or bows reluctantly to what it brands 
unscrupulous"—in other words, "unfair" as to competitors who did not 
use such methods. Neither case, therefore, is a direct precedent by 
the Supreme Court for the respondent's contention in this respect, and 
notwithstanding the fact, as stated by respondent, that Commission lot¬ 
tery orders have been universally sustained (although in some instances 
after modification) by all of the United States Circuit Courts of Appeal 
(except the First Circuit), the closest pronouncement in recent years 



by the Supreme Court with respect to the shipment in interstate com¬ 
merce of lottery devices, is contained in United States v. Halseth , supra. 
In other words, there has been no affirmative pronouncement by the 
Supreme Court that activities such as here involved, are unlawful prac¬ 
tices in interstate commerce. None of the so-called Commission "lot¬ 
tery" cases cited in footnote 3 on page 8 of respondent’s brief, includ¬ 
ing ^eymoirrSale^Com^ny v. Federal Trade Commission, supra, and 
U.S. Printing & Novelty Co., Inc , v. Federal Trade Commission, supra 
(cases decided by this Court), have been the subject of review on certi¬ 
orari by the Supreme Court. The fact that in those cases where petition 
was made and certiorari was denied, is not in itself finally conclusive 
as to the law, but disposes only of the particular case involved. State 
of Maryland v. Baltimore Radio Show , 338 U.S. 912; Agoston v. Com¬ 
monwealth of Pennsylvania , 340 U.S. 844. 

In none of the cases footnoted on page 8 of respondent’s brief, is 
there a clear-cut pronouncement that such acts and practices are unfair 
to the public, the general theme being that they are unfair to competitors. 
For example i n Jaffe v. Federal Trade Commission , 139 F. 2d 112, the 
Court of Appeals for the Seventh Circuit, reiterating its ruling in 
Koolish v. Federal Trade Commission , 129 F.2d 64, stated "that supply¬ 
ing the means of conducting lotteries is a practice contrary to the es¬ 
tablished public policy of the United States. It constitutes unfair com ¬ 
petition in business . . " Here there is no allegation of unfair compe¬ 
tition in commerce and no evidence of competition was offered, the 
Commission’s complaint and decision being restricted to "unfair acts 
and practices in commerce. ’’ 

Petitioner contends that United States v. Halseth , supra, is fur¬ 
ther in point, in that the plan there insofar as push cards are concerned, 
was identical to that phase of this case, and that since respondent bot¬ 
toms its contentions on the presence of lottery features to justify its 
action, the doctrine of the Halseth case is further apropos as to what 
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is a lottery. The evidence in the instant case clearly establishes that 
no lottery could come into existence until someone on the local level, 
and not in interstate commerce, put a lottery into operation by means 
of a device useable for that purpose. 

Thus, if it is to be held that the Commission had jurisdiction in 
the premises, then petitioner respectfully urges that the Court examine 
the order of the Commission, with a view to determining whether para¬ 
graph 2 thereof is so broad and indefinite as to prohibit petitioner from 
selling merchandise in interstate commerce to customers who may have 
used a lottery device in conducting a gift enterprise, in which the mer¬ 
chandise so purchased is to be used as a prize award. As petitioner set 
out in his motion for leave to add this point; to his contentions herein, 
there appears to be an attitude on the part of respondent towards inter¬ 
preting said paragraph 2, to mean that petitioner cannot fulfill orders 
from the public for his merchandise. As pointed out in United States v. 
Halseth, supra, a lottery can only exist between the time it is com¬ 
menced and the time when the drawing takes place, citing France v. 
United States, 164 U.S. 676, and Francis v. United States , 188 U.S. 

375. Applied to the instant situation, this rule of law should dispose of 
respondents contention in this respect, for as the evidence discloses 
(App. 32), the Commissions witness only purchased merchandise from 
petitioner after she had finished selling the catalogue and the grand 
prize winner had been determined. It is further reasonable to believe, 
even though there is no other evidence pro or con, that the customer for 
petitioner’s merchandise either makes his purchase before using a lot¬ 
tery device or after the lottery is over. It is apparently conceded by 
respondent that any lottery which takes place in which petitioner's litera¬ 
ture is used, is conducted on the local level and not in interstate com¬ 


merce. 
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in. 

Reply to Respondents contention that the Commission in 
making its findings could lawfully consider the testimony of 
petitioner given under compulsion of a Commission subpoena. 

Respondents statement (Respondents Br. p 9) that petitioner 
" . . . at the close of his testimony on cross examination . . . said he 
was appearing involuntarily in answer to the [Commission's] subpoena 
and not of his own free will and accord (App. p. 30), he did not resist 
the subpoena or claim a privilege against self incrimination; instead he 
responded freely to the questions propounded both on direct and cross 
examination, ” — is not a completely accurate statement. The fact is 
that after petitioner had been called and sworn at the Commission's 
hearing, and before he answered questions other than as to his name 
and business address, the following colloquy took place (R. p 91): 

"MR. DONNELLY (petitioner's counsel): Before the 
witness is further qualified, I would like to examine 
him on voir dire as to how he happens to be here today." 

"MR. BROOKFIELD (counsel for respondent): We will 
stipulate that Mr. Drath is here in answer to a sub¬ 
poena issued by Hearing Examiner William L. Pack." 

"MR. DONNELLY: To appear and give testimony for — " 

"MR. BROOKFIELD: At the instance of the Federal 
Trade Commission in the matter of Broadway Gift Com¬ 
pany, and so forth." 

"MR. DONNELLY: Will you add to the stipulation, as 
a witness on behalf of the Commission. " 

"MR. BROOKFIELD: He is called at the Commission's 
instigation, yes." 

Although this testimony is not produced verbatim in the agreed 
summary of testimony before the Commission (App. 27, et seq.), peti¬ 
tioner quotes it here since evidently his understanding of the meaning 
of the agreed summary does not accord with that of respondent. The 
agreed summary (App. 27) commences with the statement: 


"Carl Drath . . . appeared in answer to the Commission's subpoena 
issued by the Hearing Examiner designated by the Commission, and was 
called as a witness by the Commission's trial attorney. After being 
duly sworn, he testified as follows: . . 

Be that as it may, "as everyone agrees, no ritualistic formula is 
necessary in order to invoke the privilege." Quinn v. United States, 

349 U.S. 155, 164 (reversing a conviction for contempt of a witness 
who claimed the privilege against self incrimination before a Congres¬ 
sional committee). "... the fact that a witness expresses his intention 
in vague terms is immaterial so long as the claim is sufficiently definite 
to apprise the Committee of his intention." Id., p. 164. 

Surely, petitioner here adequately apprised the Commission of his 
invoking of the privilege provided by Sec. 9 of the Federal Trade Com¬ 
mission Act of September 26, 1914, c. 311, 38 Stat. 722 (15 USC 49) 
even though such a step is unnecessary. 1 Cf. United States v . Pardue, 
294 F. 543. 

Respondent's principal contention (Respondent's Br. pp 8-12) that 
the immunity granted by Sec. 9 of the Act does not apply to petitioner, 
is based on the principal that a Commission cease and desist order is 
not a penalty or forfeiture. Surely the sanction imposed against petitioner 
by the Commission's cease and desist order involves just as much a for¬ 
feiture as Judge Prettyman found existed in Lee v. Civil Aeronautics 
Board , 96 U.S. App. D.C. 299, 225 F. 2d 950, wherein he stated: 

"The suspension of these pilots would be a for¬ 
feiture of a privilege, even if not of a right." 

To hold that the action of the Commission in requiring a citizen to 
forfeit his right, or privilege, to conduct his business in a manner which 

1 See footnote 2, Petitioner's Br., p 10, setting forth the Civil Aeronautics Act of 1933 as amended 
wherein it is provided that the privilege must be claimed, to be effective. 
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the Commission deems improper, or otherwise to suffer the penalties 
provided for by statute, does not constitute the invoking of a penalty or 
forfeiture, amounts to a naivete that should not be condoned or indulged 
in by the judiciary. 

The statute here provides that M no person shall be prosecuted or 
subjected to any penalty or forfeiture . . . " (Emphasis supplied). The 
word "prosecuted" is clear and unambiguous—having reference to a crim¬ 
inal action. The next word is "penalty” and although its application is not 
as clear, it can reasonably be said to apply where an action for a civil 
money penalty is brought on behalf of the United States for violation of 
a final Commission cease and desist order (as provided for by Sec. 1 
of the Federal Trade Commission Act). That leaves the word "forfeiture. ” 
What was the reason for its inclusion in the statute: The logical reason 
would be that it offers the protection contended for by petitioner here. 

Judge Prettyman in Lee v. Civil Aeronautics Board, supra, pointed 
this out when he stated "the immunity statute extends to forfeitures as 
well as penalties." 

For a further discussion of this point, see petitioner's petition for 
reconsideration and rehearing before the Commission, paragraph 2 (App. 
20-23). 


TV. 

Reply to Respondent's contention that only three of the five 

Federal Trade Commissioners need participate and act. 

Respondent contends (Respondent's Br. p 13) that since petitioner 
made no objection to the absence of two of the five Commissioners at the 
time of oral argument before them, he "thus silently acquiesced to a 
hearing by only three Commissioners. " The question of whether or not 
less than all of the Commissioners holding office as such can hear and 
determine matters of the nature here involved, being jurisdictional, 
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jurisdiction cannot be waived or agreed to by the parties. A jurisdic¬ 
tional issue may be raised at any stage of the proceeding, even by court 
of its own volition. " Lee Wing Hong v. Dulles , 214 F. 2d 753, 755 
(CCA -7, 1954). 

Petitioner contends that it is for Congress who created a judicial or 
quasi-judicial body consisting of more than one member, to specifically 
provide that such a body may function with less than its full membership. 
By analogy reference is made to the statute fixing the number of judges 
of this Honorable Court at nine (28 USC 44), with provision for the hear¬ 
ing and determination of cases and controversies by a court or division 
of not more than three judges (28 USC 46). 

CONCLUSION 

For the reasons set forth in both petitioner’s principal brief and this 
reply brief, petitioner prays that this Court enter its order either modi¬ 
fying or setting aside and vacating the Commission’s cease and desist 
order. 

Respectfully submitted, 

HORACE J. DONNELLY, JR. 

730 Fifteenth Street, N.W. 

Washington 5, D.C. 

Attorney for Petitioner 


Filed: September 26, 1956. 



